O63op
cynebHon nNpakTMkM No Aenam, CBA3aHHbIM C CaMOBOJSIbHbIM CTPOUTENBLCTBOM
(yTB. MNpesnanymom BepxosHoro Cyaa P® 19 mapta 2014 r.)

BepxoBHbiM Cygom P® coBMECTHO C BEPXOBHbIMU Cydamu pecnybrnnk, KpaeBbiMu,
obnacTtHbiIMM M paBHbIMM MM Cydamu MNPOBEAEHO Wu3yveHne cyaebHon npakTuku no
aenam, cBA3aHHbIM C CaAMOBOJSIbHbIM CTPOUTENBCTBOM.

Ctatba 222K P®, 3akpennas npaBOBOW PEXWM CaMOBOSIbHOM MOCTPOMKN U
NpenocTaensss BO3MOXHOCTb NPW onpedeneHHblX O0OCTOATENbCTBaAxX BBECTU Takyto
NMOCTPOMKY B rpakgaHckum obOpOT, OQHOBPEMEHHO PErynmpyeT pasnunyHble MO CBOEW
NpaBoBOW nNpuUpoae MNPaBOOTHOLWEHUS, KaK aOMUHUCTpPaTUBHblE (CBSI3aHHble C
coBepLUeHnemM Ny6rnnyHOro genukra - CTPOUTENbCTBA C HapPyLEHMEM HOPM 3eMESIbHOro
3aKoHodaTenbCTBa, pPerynvpylowmx npegocTaBfieHMe  3eMeribHOro  yyactka nog
CTPOUTENLCTBO, NMNOO rPagoCTPOUTESIbHBLIX HOPM, PErynupyowmnx MpoeKkTUpoBaHue wu
CTPOUTENBLCTBO), TaK N YaCTHOMpPaBOBbLIE.

[Mpn paccMoTpeHuM [enl  yKasaHHOM KaTeropum cydbl  PYyKOBOLCTBYHTCS
nonoxeHnammn KoHctutyuumn Poccunckon depepauuun, [paxgaHckoro, 3emenbHoro,
‘papoctpoutensHoro, XwunuwHoro kogekcos Poccuinckon depepaumn, a Takxke
YUYNTBLIBAKOT pPasbsCHEHUd, coaepXawmecs B rnoctaHosreHnn [neHyma BepxoBHOro
Cyoa P® u NneHyma Boicwero ApbutpaxHoro Cyga P® ot 29 anpensa 2010 r. N 10/22
"O HeKoTOpbIX BONpOCax, BO3HMKaOLWNX B cyaebHOoM npakTuke npu paspeLleHnn cnopos,
CBSI3aHHbIX C 3alLUTON NpaBa COOCTBEHHOCTU U APYrnX BeLHbIX npas".

Bonpockl NpMMeHeHUs npoueccyanbHOro npasa

NMpun onpepeneHMn noaBeAOMCTBEHHOCTU Aefl, CBA3aHHbIX C NMPUMEHEHNeM
nonoxenun ct. 222 K P®, cyaam Heo6xoAMMO y4uTbiBaTb CYOBLEKTHbIN COCTaB
y4acTHUKOB cropa U xapaktep npaBOOTHOLUEHUA B UX COBOKYNMHOCTM.

AHanun3a cygebHonm npakTMKU CBUOETENbCTBYeT O TOM, YTO onpegeneHuve
nogBeOMCTBEHHOCTM [Jen Mno uckaM O npu3HaHuM npaBa COBCTBEHHOCTU Ha
CaMOBOJSIbHO BO3BeEHHbIE HEXWUSNble CTPOEHUHA, a TakkKe MO UCKaM MyHUUMNanbHbIX
006pa3oBaHU 1 NPOKYPOPOB O CHOCE TaKMX CaMOBOJSIbHbLIX NMOCTPOEK BbI3bIBAET Yy Cya0B
onpeaerieHHble CrOXHOCTH.

Yacteto 3 cT. 22 TIK P® ycTaHOBNEHO, YTO cyabl paccMaTpuBalroT U paspeLuaroT
aena, NnpeayCMOTPEHHbIe Y.4. 1 1 2 yKa3aHHOW CTaTbW, 3a UCKITHOYEHNEM 3KOHOMUYECKUX
CrOPOB W Jpyrnx [fen, OTHeCeHHbIX deaepanbHbiM KOHCTUTYLWOHHOM 3aKOHOM W
degepanbHbIM 3aKOHOM K BEAEHUIO apOUTPaXKHbIX Cya0B.

B cooTtBeTCcTBUM C nonoxeHnamu 4.4. 1 n 2 ct. 27 AMNK P® apbutpaxHomy cyay
noaBedOMCTBEHHbI Jena Mo 3KOHOMWYECKMM cropam W gpyrue fena, CBs3aHHble C
OCyLLecTBieHNEM nNpeanpuHUMAaTeNibCKOM UM MHOW OKOHOMWYECKOW [OesATESNIbHOCTW.
ApbuTpaxHble cyabl paspeLluarnT 3KOHOMUYECKME CrOPbl U paccMaTpuBatoT UHblE dena ¢
ydyacTMeM  opraHusauun,  SABASKOWMXCA  LOpUOMYECKMMM  NULaMK,  rpaxjaH,
OCYLLECTBIAKOWMX  NpeanpuHMMaTenbCKylo  AedTenbHOCTb  6e3  obpasoBaHus
IOPUANYECKOTO Nuua WM UMeKLWMX cTaTyc UWHAMBMAOYyarbHOro npeanpuHuMaTtens,
NPUOBPETEHHBIN B YCTAHOBIIEHHOM 3aKOHOM MOpsiAKe, a B criydasax, npegycMoTPEeHHbIX
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KogekcoMm u mHbiMK hbefepanbHbiMM 3akoHaMK, € ydyactuem Poccuinckon depepaumn,
cybbekToB Poccunckon degepaumm, MyHuUmMnanbHbIX 06pa3oBaHui, rocyaapCTBEHHbIX
OpraHoB, OpPraHOB MECTHOro camMoOyrnpaBfieHNs, MHbIX OPraHoB, AOSMKHOCTHbIX JNL,
obpasoBaHui, HE UMEIKLINX CTaTyca PUANYECKOro nuua, U rpaxaaH, He UMELNX
cTaTtyca UHAMBMAOYanNbHOro npeanpuHMmMmaTens.

M3 npnBedeHHbIX HOPM MpaBa crneayeT, YTO OCHOBHbIMU KPUTEPUSIMU OTHECEHUS
TOr0O WM WHOrO crnopa K NOoABEAOMCTBEHHOCTM apbuTpaxHoro cyga sBnsalTCA
CYOBHEKTHLIN COCTaB M AKOHOMUYECKUIA XapaKTep criopa, NPUMEHSEMbIE B COBOKYMHOCTM.

[Mpwn oTCcyTCTBMM B Matepuanax gena gokasatenbcrs, NOATBEPXAAKOLWNX Hann4mne
Yy uctua no MUCKy O Npu3HaHUM npaBa COOCTBEHHOCTUM Ha CaMOBOJSIbLHO BO3BeAEHHOEe
HeXunoe nomeLleHne, a paBHO y OTBETYMKA MO UCKY MyHMLMNANbHOro obpasoBaHns unm
NPOKypopa O CHOCE TakKOW MOCTPOMKW cTaTyca WHOAMBMAYaNbHOro npeanpuHumaTens m
OCyLLUeCTBiEHNE UM NpeanpuHUMAaTENbCKON OEATENbHOCTU, BbllleyKa3aHHbIA  Crop
noaBedoMCTBEH cyay obuwien ropucamkumn. To obCcToATENbLCTBO, YTO NPeaMEeTOM McKa
SIBNSETCA HEXWnoe noMmeweHne, B TOM 4uCNe Takoe, KOTOpoe MOXeT ObITb
MCNOMb30BaHO AN NpeanpuHUMaTeNnbCKOM AeATEeNbHOCTU, Ha NOABEAOMCTBEHHOCTb
cropa He BNUSEeT, NOCKOSbKY 3aKOH He OrpaHuYmBaeT npasa (PU3NYeCKUX Nl UMEeTb B
cobCTBEHHOCTM NOOOE NMYLLLECTBO, B TOM YMCIIE N HEXWIbIE NOMELLEHUS.

Hanuune >e y nuua, KOTOpoe BO3BENO CaMOBOJSIbHYKD MOCTPOKMKY, cTaTyca
MHOMBUAOYANbHOIO NpeanpuHUMaTens npu OTCYTCTBUW OaHHbIX, CBUAETENbCTBYOWMX O
TOM, YTO CMOPHbIA OOBLEKT HEABWKMMOCTU UCNOMb3yeTca unn byaeT ucnonb3oBaH And
uenen npeanpuHMMaTenbCKON AEATENbHOCTN, caMO No cebe He ABMSEeTCA OCHOBaAHUEM
AN1s1 OTKasa B NPUHATUM K NPOM3BOACTBY Cy40M OOLLEN HOPUCONKLNN UCKOBOIO 3asiBfIEHNS
O Npu3HaHMM NpaBa COBCTBEHHOCTU MUK O CHOCE TakKOM CaMOBOJSIbHOWM MOCTPOMKWU MO
OCHOBaHWAM, YCTaHOBSIEHHbIM . 1 4. 1 cT. 134 [TIK PO.

OnpepeneHnem panoHHOro cyda npekpaLleHo B CBS3U o}
HenoaBeAOMCTBEHHOCTbIO cyay OOLLen HpUCANKLUM NMPON3BOACTBO MO Aery Nno UCKy A. v
H. Kk agMuHucTpaumm ropoga O MNpPU3HaHMKM npaBa COOCTBEHHOCTM Ha CaMOBOSIbHO
BO3BEEHHOE HEeXMUroe 34aHne - MmarasuH.

OTmeHsss onpegeneHne cyga nepBOW WHCTaHUuM, cyaebHass konnerust rno
rpaxxgaHckum gernam obnacTHOro cyga npuwina K npaBuibHOMY BbIBOAY O TOM, YTO Cnop
NoaneXuT pacCMOTPEHNIO CyaoM O6LLEN HOPUCANKLMK, MOCKOSbKY COrMacHoO Matepmnanam
Aena uUcTubl HE 3apermcTpmpoBaHbl B Ka4YeCTBE MHOMBUAYANbHbBIX NpeanpuHuMaTenen un
He OCYLLECTBNAT NpeanpuHMMaTenbCKyo 4eaTeNbHOCTb, UMK 3asiBrieHbl TpeboBaHus o
NpU3HaHUM npaBa cO6CTBEHHOCTM HA CaMOBOJSIbHO BO3BEAEHHbIN OOBHEKT HEABMKMMOCTH,
Kakne-nmbo cBedEeHUs O TOM, YTO HEXWUNOe 34aHne JKCnryaTupyeTcsa uctuamm B Lensax
npeanpuHUMaTenbCKkon UM MHOM SKOHOMWYECKOW AeATEenbHOCTU, B MaTepuanax nena
OTCYTCTBYHOT.

[ena no TpeboBaHMsIM O CHOCE CaMOBOJSIbHOM MOCTPONMKW, a paBHO O 3arnpeTe
CaMOBOJSIbHOIO CTPOMTENbLCTBA 0OBbEKTA HEABMXUMOCTM NMOACYAHbI PpanoHHOMY cyay no
MEeCTY HaxoxaeHust obbekTa criopa.

B. obpaTtunacb B cyq ¢ UCKOM K 0BLLECTBY C OrpaHNYEHHON OTBETCTBEHHOCTBIO O
NPU3HAHMM HE3aKOHHbIM CTPOUTENbCTBA XWUMOr0 AOMa M aBTOMOOWUIIbLHOM O0pPOrM Ha
3eMeribHbIX y4acTKax, pacrnofioXXEHHbIX B 30HE ManodTaXHOW XWUMOW 3aCTPOWMKK
r. Bnagumupa, vykasbiBasi, 4TO OTBETYMK OCYLLECTBMSET CTpouTenbCctBO  6e3
HEOOXOOMMbIX pas3pelleHnn KU COrnacoBaHUMM C  CYLWLECTBEHHbIM  HapyLlEeHUEM
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CTPOUTESBHbLIX N rPagoCTPOUTENBbHBIX HOPM W MpaBui, CTPOUTENLCTBO CO3daeT yrposy
NPUYNHEHUS Bpeaa XXU3HN N 300POBbIO.

OnpepeneHnem pamnoHHOro cyga r.Bnagumupa rpaxgaHckoe pgeno 6bino
nepegaHo Ans paccMOTpeHUsa Mo NoLCyaHOCTU B pavioHHbIN cyd r. MoOCKBbl MO MecCTy
HaxoXaeHunsa oTBeTvMKa.

OTMeHas ykasaHHoe onpeferneHue, cyaebHas Konnerms no rpaxkgaHckum genam
obnacTtHoro cyga oboCHOBaHHO ykasana, 4To TpeboBaHus B. cBOAATCA K OrpaHUYeHunto
npaea nMONb30BaHUA W pPaACMOPSKEHUs OTBETYMKOM YKa3aHHbIMU  3eMeribHbIMU
yyactkamn, 4to no cmbicny 4.1 ct. 30 ITIK P®, ycraHaBnmBatowen npasuno o6
NCKMIOYNTESTIbHOM NOLCYAHOCTM UCKOB O MNpaBax Ha 3eMerbHble y4acTKW, Y4aCTKU Heap,
30aHnsA, B TOM YUCINE XUMble U HEeXWUNble NOMELLEHUSA, CTPOEHUHA, COOPYXeHUs, Opyrue
00beKTbl, NPOYHO CBA3AHHbIE C 3eMfier, Cyay MO MEeCTy HaxOXOeHus 3TuX O6beKToB,
ABMSIETCA OCHOBaHMEM S PacCMOTPEHUS MCKa MO MECTY HaXOXOEeHWA CMOPHbIX
0O6BEKTOB HEABMXUMOCTM.

Uto >xe kacaetca pogoBoM NOLCYAHOCTW, TO NpW onpefeneHuu ee cregyet
yunTbiBaTb, YTO CMNOPbl O CHOCE CaMOBOJSIbHbLIX MOCTPOEK, MPU3HAHUU PEKOHCTPYKLUMMU
HEe3aKOHHOM W NpPUBEAEHUM MOMELLEHUS B MNepBOHaYanbHOE COCTOSHME, O 3anpeTte
CTpouTenbCTBa OTHOCATCA K WMYLLECTBEHHbIM Cropam, He rMoAfieXxawumMm OLeHKe.
pakgaHckme gena no Takmm criopam B COOTBETCTBUM C TpeboBaHuaAMM CT.CT. 23, 24
MK P® oTHeceHbl K NogcygHOCTU palOHHbIX CyJ0B.

Ha cragnm npuHATMS K NPOM3BOACTBY Cyda WUCKa O [MpuU3HaHUMM nNpasa
COBCTBEHHOCTM Ha OOBLEKT HEABMXUMOCTM B nopsagke cT. 222 'K PO cyabe Heobxoammo
NPOBEPSATb HaNMyne OJOKYMEHTOB, CBUAETESbCTBYIOWMX O NPUHATUN SIMLLOM, CO34aBLUMM
CaMOBOJIbHYIO MOCTPOWMKY, MEpP K MOJSTyYEeHUO pas3pelleHnin Ha CTPOUTENbLCTBO, Ha BBOS,
obbekTa B aKkcnnyatauuio (Hanpumep, npeacrtasneHe oTkasa yrnorHOMOYEHHOro opraHa
B Bbldaye Takux paspelueHunin). B cnyyae HenpeacTaBneHns Takux JOKYMEHTOB Cyabs Ha
ocHoBaHuu cT.136 [TIK P® ocTaBnsetr wuckoBoe 3asaBfneHMe O nNpu3HaHUM npasa
CcOBCTBEHHOCTM Ha CaMOBOJTIbHYIO NOCTPONKY 6e3 ABMKEHUS.

Mpu3HaHMe npaBa COOCTBEHHOCTWM Ha CaMOBOSIbHYKO MOCTPONKY B cyaebHOM
nopsgke sBASETCA MUCKNKOYUTENbHbIM CNOCOOOM  3alluTbl NpaBa, KOTOPbIA MOXeT
NPUMEHATLCA B Cryvae, ecnu nuuo, obpaTtmeLLeecs B CyAd, NO KaKOM-NMbo He 3aBuCSALLEN
OT Hero npuyMHe ObINO MUWEHO BO3MOXHOCTU MONYYUTb MpaBOyCTaHaBNMBaKLne
AOKYMEHTbl Ha BHOBb CO3[JaHHbIN UM PEKOHCTPYMPOBAHHbLIN OOBbEKT HEABMXUMOCTU B
nopsigke, YCTaHOBSIEHHOM HOPMAaTUBHbIMKM MPAaBOBbIMM  akTamu, perynupyrowmmm
OTHOLUEHUSA, CBA3aHHble C rPadOCTPOUTENBbHON [OEeATENbHOCTb, UM OTHOLWEHUSA Mo
NCMNONb30BaHNUIO 3eMerb.

Takon Uck He MoXeT ObITb MCNOSb30BaH ANS YNPOLEHUS perucTpaumm npas Ha
BHOBb CO3[aHHbli OOBLEKT HeABWXMMOCTM C Uuenbd obxoda HOpM cneuuanbHOro
3aKkoHoAaTenbCTBa, npedycMaTpuBalolWero paspelunTesibHbiM MOpsAoK co3daHus U
BBOJA B rpakgaHCKnin o60poT HOBbIX HEOABWMXUMbIX BELLEN.

Kak pasbacHeHo B .26 noctaHosrieHust lneHyma BepxosHoro Cypna P® un
MneHyma Bebicwero ApbutpaxHoro Cypa P® ot 29 anpena 2010r. N 10/22 "O
HEKOTOpPbIX BOMPOCaX, BO3HUKAKOLWMX B cyaebHOW npakTuke npu paspeLleHun Crnopos,
CBA3a@HHbIX C 3aluToM npaBa COBCTBEHHOCTM M ApYruMX BeLlHbIX npaB", OTCYyTCTBUE
paspelleHns Ha CTPOUTENbCTBO camMo Mo cebe He MOXEeT CNyXuTb OCHOBaHWEM ANs
OTKasa B MCKe O Npu3HaHuKM npasa COGCTBEHHOCTN HA CaMOBOJIbHYIO NOCTPOKKY. B TO xe
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BpemMsa cygy HeobxoOuMO YCTaHOBUTb, MpeanpuHMMano nu  nuuo, cosjasluee
CaMOBOJSIbHYIO MOCTPOWKY, Hagnexawume Mepbl K ee neranuvsauuu, B 4YacTHOCTU K
MOMNyYEeHUIO paspelleHns Ha CTpouTeNnbCTBO U (MnNKn) akTta BBoga oOObekta B
SKcnnyataumo, a Takke npaBoOMEpPHO M OTKasan YnoSIHOMOYEHHbIW OpraH B Bblgaye
TaKoro paspeLleHnsa unu akta sBoga obbekTa B aKcnyataumio.

OTcyTCcTBME B MPUNOXEHHBIX K MCKOBOMY 3adBfIEHUIO MaTepuanax LOKYMEHTOB,
noaTBePXOaLWNX MNPUHATME Haanexawmx Mep K neranusauMm  camMOBOJSIbHOW
MOCTPONKN, B YACTHOCTWU K MOSTYYEHUIO pas3pelleHns Ha CTPOUTENbCTBO WM (MnK) akTa
BBOA4a OObeKkTa B 3KCniyaTtauuto, CBEAEHWn O npuYMHax oTKasa YMNOSHOMOYEHHOro
opraHa B Bbljaye Takoro paspelleHus n (unm) akta BBoga obbekta B aKcnnyaTauuio He
No3BOMSET cyay caenaTtb BblBOL O HaNUuum HapyleHns nmbo yrposbl HapyLLeHus npas,
cBoOO4 WNM 3aKOHHbIX MHTEpPecoB Jnvua, obpauwatrouweroca B cyd, YTO SABNAeTCA
06s3aTenbHbIM YCOBMEM A4 peanu3aumm npasa Ha cyaebHyto sawmty (4. 1 ct. 3 nu. 1
cT. 4 [TIK P®) n B cootBetcTBUM cO cT.cT. 131, 132, 136 [TIK P® aBnseTca ocHOBaHWEM
Ans  BblHECeHWs onpegeneHna o6 ocTaBneHun 3asBreHuss 6e3  OBWXKeHus 1
npegocTaBrieHnn nvdy, nogaswemMy 3asiBlieHWe, pas3yMHOro cpoka Afisi UCnpasrieHus
HeOCTaTKOB.

Onpepenennem CyaoebHon konnermm no rpaxgaHckum genam BepxosHoro Cyaa
P® 6binn octaBneHbl 6€3 M3MeHeHus1 onpeneneHus pamoHHoOro cyaa o6 ocTaBneHun
nckosoro 3asasneHuss K. u A. 0 npusHaHuMM npaBa COBCTBEHHOCTM Ha CaMOBOJSIBHO
BO3BeJEeHHble CTPOeHUs 6e3 ABMXKEHNA U O BO3BPALLEHMM UCKOBOIO 3asiBfIEHUS, a Takxke
onpegeneHne cyaebHom Konnernm no rpaXxgaHckmm genam obnacTHoro cyaa.

Mpn atom CypebHas konnerms ykasana, 4to cr.ct.51 un 55TpK PO
npegycMOTPEHO, YTO 3a pas3pelleHMeM Ha CTPOUTESIbCTBO Ha 3EeMESIbHOM Y4acTKe W
paspelleHMeM Ha BBOA OObekTa B 9KChfyaTauuilo 3acTpoOMWMK C  MPUNOXKEHUEM
Ha3BaHHbIX B 3TUX CTaTbsAX JOKYMEHTOB AO/MKEH obpallaTbCsa B YNOMHOMOYEHHbIA Ha TO
degepanbHbld  OpraH  WUCMOMHUTENBHOW BNacTW, OpraH WCMNOSIHATENbHOM BracTu
cybbekta Poccuiickon degepauum unm opraH MeCTHOrO camoynpasfieHUs No MecTy
HaXOXAEHNSA 3eMeSTbHOro yyacTKa.

B cootBeTctBUM € n.n. 4, 5 4.2 c1. 131 [TIK P® B UCKOBOM 3asBNEeHUN OOIMKHO
OblTb YKa3aHo, B YEM 3akrovaeTcs HapyweHue nubo yrposa HapylweHus npas, cBobof
NN 3aKOHHbIX WHTEepecoB UcTUa M ero TpeboBaHus, a Takke 0OCTOATENbCTBA, Ha
KOTOPbIX UCTEL, OCHOBbIBAaeT CBOM TpeboBaHus, U AoKasaTenbCTBa, NoaTBepXxaaroLime
3TN obcToATENBCTBA.

Mo genam o npusHaHWUK npaBa COBCTBEHHOCTM Ha CaMOBOJSIbHbIE MOCTPOMKM B
nopsigke ct. 222 K P® Takumn obctosiTenbCTBaMu, UCX0Os M3 Ha3BaHHbLIX MPaBOBbIX
HOPM, B YacCTHOCTW, SABMSAKTCA OTCYTCTBME paspelleHMn Ha CTPOUTENbCTBO Ha
3eMesibHOM y4yacTke, BBOL 0OBHEKTOB B SKCMslyaTaumio 1 HEBO3MOXHOCTb UX NOSyYeHus B
opraHe MeCTHOro camoynpaBfieHUst N0 MECTY HaxXOXAEHUS TaKoro 3eMefnbHOro yyacTka.

K wuckoBomy 3agBneHmto K. u A. O npusHaHum npaBa COBCTBEHHOCTM Ha
CaMOBOSfIbHO  BO3BeAEHHble  CTPOEHUS He  Oblnn  NPUMOXeHbl  OOKYMEHTHI,
nogTeepxgatowme mnx TpeboBaHus, cBuaeTenbcTBylowme o6 obpaweHun UCTLOB B
YCTaHOBMIEHHOM MOpsgKe B OpraH MEeCTHOro camoynpasSieHUd 3a paspelleHMeM Ha
CTPOUTENBLCTBO U (MNKN) BBOL, OOBHLEKTOB B 3KCMfyaTauuio UM oTkas B UX Bblaade MIpUen
ropoga.

OctaBnss 6e3 aBmkeHus nckooe 3asierieHne K. n A., a 3aTem Bo3Bpawjasi ero
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McTUaM B CBA3N C HeyCTpaHeHMeM HeOOCTaTKOB B YCTAHOBMEHHbLIN CPOK, Cyabs
panoHHOro cyga wucxogun U3 TOro, YTO MO BOMPOCY MONyYeHUs paspelleHus Ha
CTPOMTENBbCTBO M BBOA OOBEKTOB HEOBMXMMOCTM B JKCNiyaTauui B YCTaHOBIIEHHOM
3aKOHOM ropsake B OpraH MECTHOro camoynpaBfeHUs MO MeCTy HaxoXOeHus
3eMenbHOro yyactka OHM He obpawanucb, a npeAacTaBfieHHbIn OTBeT oTaena
MYHULMMNANbHOIMO CTPOUTENBHOIO KOHTPOSIS M3pUKM CBUAETENBbCTBYET NULLbL O TOM, 4TO K.
n A. B Mapuio ropoga He Obln npeacrtaBneH HeOOXOAUMbBINM MakeT LOKYMEHTOB A4
NONyyYeHUs paspelleHns Ha BBOL B 3KCNyaTauumto 3aKOHYEHHbIX CTPOUTESTIbCTBOM
OOBLEKTOB.

[MockonbKy 3asBuTensaMm He Obinu cobniogeHbl TpeboBaHusa ct. 131 [TIK PP
COAEPXXaHUIO WUCKOBOrO 3asBfEHNA U B YCTAHOBMEHHbIN CPOK He Oblnn BbINOSIHEHDI
yKasaHus cyabW, nepedncrieHHble B onpegenieHmm o6 ocTaBfieHMM UCKOBOrO 3asiBrieHus
6e3 pBwxeHund, CynebHas konnerna BepxosBHoro Cypga P® npusHana AgaHHble
npoLeccyarnbHble peleHnsa cyabn npasunbHbiMKu. (OnpegeneHne CyaebHon konnernm
no rpaxgaHckmm genam BepxosHoro Cyga P® N 80-B09-23.)

3anpeT Ha nNPOU3BOACTBO CTPOUTENbHbIX paboT B KavecTBe Mepbl MO
obecneyeHuno Cka 0 CHOCe CaMOBOSIbHOM MOCTPOMKN MOXET ObITb HANOXEH CyLOM Kak B
OTHOLLUEHUN OTBETYMKA, TaK U B OTHOLUEHUM WUHBIX KL, paKkTUYECKN OCYLLEeCTBASILMNX
cTpouTenbHble paboTbl HAa CNOPHOM OOBEKTE.

B xogoe paccmoTpeHunsa gernia no UCKY O CHOCE CaMOBOJSIbHOW MOCTPOMKU CyLAOM
MOXeT OblTb YOOBMETBOPEHO XO4AaTaMCTBO O MpuMeHeHun obecrneynmTenbHblIX Mep B
BMOe 3anpeTta Ha Npou3BOLCTBO CTpouTenbHbix pabot. OgHako B cyaebHOM npakTuke
BO3HMKAIOT Cryyau, Korga, HecMoTpst Ha MPUHATBIM CyAOM B OTHOLUEHUM OTBETYMKA
(3akas3yMka CaMOBOJSIbHOIO CTPOUTESNLCTBA) 3anpeT Ha MNPOU3BOACTBO CTPOUTEMbHbIX
paboT, TakMe paboTbl NPOLOMMKAT OCYLLECTBNATLCA MHBbIMW NULAMW, YTO CHWXaeT
onepaTUBHOCTb N 3P PEKTUBHOCTb NPUHUMAEMBbIX CyaOM Mep No obecneyeHunto ucka.

CnepyeTt npusHate 0OOCHOBAHHOM MNPaKTUKY Cy[OB, KOTOpble B COOTBETCTBUU C
nn.2, 3 4.1 cr.140 ITIK P® Takve obecneyuTtenbHble Mepbl NPUMEHSAIOT Kak B
OTHOLLUEHUN OTBETYMKA, TaK U B OTHOLUEHUN WUHBIX NNL, PaKTUYECKN OCYLLEeCTBASALLNX
cTpouTernbHble paboTbl Ha CMOPHOM OBBLEKTe MO 3afaHuo 3aka3ymka Ha OCHOBaHWUK
rpaXkgaHCKO-NpPaBoBbIX NIMOO TPYAOBbIX 4OrOBOPOB.

OnpepgeneHnemM panoOHHOroO cyaa, octaBfeHHbIM 6e3 nameHeHus anennsuMoHHbIM
onpegeneHnem obnactHoOro cyda, B XoAde paccMoTpeHus gena no ucky b. o cHoce
CaMOBOJSIbHOW MPUCTPOMKM K >KUMOMY [OOMYy YOOBNETBOPEHO 3asiBrfieHne uctua ob
obecneyeHmn ucka. OTBeTumky [., a Takke nOObIM YMNOMHOMOYEHHBIM €0 Nuuam
3anpeLleHo 4O OKOHYaHUS NpPou3BOACTBa MO AeNny NpoBedeHne CTpouTenbHbIX paboT B
XWITOM JOME 1 Ha COOTBETCTBYIOLLIEM 3E€MENIBHOM y4acTKe.

B pes3ontoTMBHOM YacTu pelleHnsa cyda O npu3HaHum npasa cOBCTBEHHOCTM Ha
CaMOBOJSIbHYIO MOCTPOWKY, PEKOHCTPYMPOBaHHbIA OOBbEKT [A0SMKHbl OblTb  YKasaHbl
CBeLeHus1, No3BoNAWmMeE MAEHTUOMLMPOBATE Takon 06BHEKT 1 ero NnpaBsoobnagartens.

BcTtynuBwine B 3aKOHHYK Ccuiy cydebHble pelleHust o npu3HaHuu npaea
COBCTBEHHOCTM Ha CaMOBOJSIbHYIK MOCTPOWMKY, PEKOHCTPYMPOBAHHLIN OOBLEKT SABMAANOTCSA
OCHOBaHWEM A1 roCcyJapCTBEHHOW perucTpaumm npaB Ha HeOBMXUMOE MMYLLLECTBO
(ct. 17 depepanbHoro 3akoHa ot 21 wuona 1997 r. N 122-®3 "O rocygapCTBEHHON
perucTpauum npaB Ha HeaBMXMMOE UMYLLECTBO M cAesniok ¢ HuM"). B cuny n. 1 cT. 18
Ha3BaHHOro 3akoHa B pelUeHUWN LOMMKHbl COAepXKaTbCs CBeaeHusi, Heobxogumble N4
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rocyAapCTBEHHOW perncrpauuMmM npaB Ha HeaBWXMMOe umywectso B EguHom
rocygapCTBeHHOM peecTpe rnpas.

C y4yeToM nonoxeHuwn cT. 12 TOro xe 3akoHa, a Takke [1pasun BegeHna EguHoro
rocy4apCTBEHHOro peecTpa npaB Ha HeOABWXMMOE MMYLLEeCTBO W COESIOK C HUM,
yTBepXAeHHbIX rnoctaHosrieHnem lNpasutensctea PO ot 18 deBpana 1998 r. N 219, B
PEe30nTUBHON YacTW TaKoro peleHus cyda [LOMMKHbl CoAepXaTbCHA CBedeHUd o
npaBoobnagartene, o6 agpece (MeCTOHaxoXAeHun) obbekta, O ero HauMeHOBaHUU "
Ha3HavYeHun, nnowaan, a ecnm ob6bLEKT HaxoauTca B oblien AoneBon COOBCTBEHHOCTU -
Aorne B npaBe B BMAE NpaBuiibHOM NPOCTON Apobu.

OTcyTcTBME B pPE3ONIOTMBHOM YacTu pelueHuss cyga noapobHoro onucaHus
obObekTa 3aTpyAHUT rocy4apCTBEHHYIO perncTpaumio npas Ha HegBUXKMMOE UMYLLLECTBO U
MOXeT MnoBfneYb HeobXOoOMMOCTb pPa3bsACHEHUS peLlleHus cyda B COOTBETCTBUM C
TpeboBaHuamu ct. 202 ITIK PO.

MpyHUMasa peleHne O CHOCe CaMOBOSIbHOW MNOCTPOWKKW, cyd MpyU  Hanuyuu
COOTBETCTBYIOLLErO0 Xo4aTancTea UCTLa BrnpaBe YCTaHOBUTb OnNpederneHHbI CpoK Ans
ero UCnosnHeHusi. B cnyyae HEWUCNONHEHUs peLleHns OTBETYUMKOM B TedeHue
YCTaHOBJIEHHOIO CpOKa Cy4 MOXeT NpeaocTaBuTb UCTLY NPaBO COBEPLUUTb 3TU AENUCTBUSA
3a cYyeT OTBETYMKA C B3bICKaHMEM C nocnegHero HeobxogMMbIX pacxogos.

B cootBeTcTBUMM C 4. 1 cT. 206 TIK P® npu npuHATUKM pelueHuns, 0b6a3biBatoLero
OTBETYMKA COBEPLINTb ONpedernieHHble [OEeUCTBUS, He CBSA3aHHble C nepefayen
MMyLLLECTBA UM OEHEXHbIX CyMM, Cyd B TOM XXe pelleHUn MOXeT yKasaTb, YTO, ecnu
OTBETUMK HE WCMOSIHUT pelleHMe B TeyeHMe YCTaAHOBMEHHOro Cpoka, UCTel Brpase
COBEpPLNTb 3TU OEWCTBUSA 3a CYeT OTBeTYMKa C B3bICKAHMEM C Hero HeobxoAuMbIX
pacxoos.

Takoe ykasaHMe MOXeT OblTb NPOU3BEOEHO CYyAOM C YYEeTOM KOHKPETHbIX
00CTOATENBLCTB Aeria U TONbKO NPU HanMyYun COOTBETCTBYIOLEro XoAaTtancTea nUcTua.

Cynom anennayyuoHHOW MHCTaHUMM BbINI0 OTMEHEHO peLLeHne parioHHOro cyaa v
NMPUHATO HOBOE pelleHne no geny no WCKYy agMUHUCTPaUUM MYHULMNANbLHOro
obpasoBaHua Kk L. o0 cHoce caMOBOMbHO BO3BeOEHHOro OO6bekTa KanuTarbHOro
cTpouTenbCcTBa. YCTAHOBMB, YTO CMOPHLIM OOBLEKT npeacTaBnaeT cobor NATUITAXKHbLIN
MHOTFOKBapTUPHBIN XXUNOW OO0M, BO3BEAEHHbIA B OTCYTCTBUE YTBEPXKAEHHOW MPOEKTHOWN
AOKyMeHTaunn 1 paspeLleHns Ha CTPOUTENBbCTBO C HapyLIeHNEM CTPOUTENbHbLIX HOPM U
npaBuMn  Ha  3eMeNbHOM  yyacTke, NpegoCTaBfeHHOM  Ans  9Kcnnyataumm
WHOMBUAOYANbHOIO XWSIOro Aoma, Hagnexawux mep K neranusauuu kotoporo L. He
npuHumarn, cygebHas konnernsa ynosrneTBopuria 3asiBfieHHble TpeboBaHMA O CHoce
CaMOBOJIbHOWM NOCTPOWKN.

[ns MCNONHEHUSA NPUHATOrO pelleHns cyaa bbin YCTaHOBMNEH TPEXMECSYHbIN CPOK,
NoO WUCTEYEHUN KOTOPOro agMUHUCTpauMM ropoga MpesocTaBneHO MpaBO COBEPLUUTL
OEeNCTBMA MO CHOCY CaMOBOSIbHOM MOCTPOMKM 3a cyeT L. ¢ B3biCkKaHMeM C Hero
HeobXo4MMbIX PpacxoaoB.

[MpuHATUE CyaoM MPU3HAHUSA OTBETYMKOM UCKa O NPU3HaAHMK NpaBa COO6CTBEHHOCTU
Ha CaMOBOSIbHO  BO3BeAEHHbI  OOBLEKT  HeaBMXKMMOCTM  6e3  yCcTaHOBIEHUA
00CTOATENLCTB, NPU KOTOPbIX B cuny n. 3 cT. 222 K P® mMoxeT ObiTb y40BMETBOPEHO
Takoe TpeboBaHve, SABNAETCA HapyleHWeM HOPM KakK MaTepuanbHoro, Tak W
npoueccyarnbHoro npasa.

K. obpatunca ¢ uckom k C., [1. 0 npusHaHun npasa COOGCTBEHHOCTU Ha XWible
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NOMELLEHNA KBapTMpPbl B MHOrOKBapTUPHOM AOMe, YKasblBas, 4YTO MeXay HUM W
oTBETYMKaMM Obin  3aknyeH [goroBop 00 WHBECTUPOBAHMM B  CTPOUTENbLCTBO
MHOIOKBapTUPHOIrO >KWUMNOro AgomMa, B COOTBETCTBUMM C YCIIOBUSIMU KOTOPOro WucTtel
obss3anca nepegaTb OTBETYMKAM OEHEXHble CpeacTBa, a OTBETYMKM nepegaTb emy 1/9
Aonu B npaee obLien JoneBo COOCTBEHHOCTU Ha yKa3aHHbI MHOMOKBaAPTUPHbLINA XXUITON
aoMm. CBoun obsasaTenbCcTBa No AOroBOpy WHBECTUPOBAHMS UCTEL, UCMOSTHWM B MOSIHOM
obbeme, ogHaKo, HECMOTPSA Ha TO YTO OO BEKT MHBECTUPOBAHMUS MOCTPOEH N TEXHUYECKUN
nacnopT Ha HEro W3roToBfEH, OTBETYMKM CBOM oObsA3aTenbCTBa MO [JOroBOpYy He
NCnonHuUnn, ot ob6A3aHHOCTEM MO coaye AoMa B 3KCnnyatauul M nepegade uUCTUy
YKas3aHHbIX B [OOroBOpe MOMELWEHUN, a TaKke [JOKYMEHTOB, HeobxoaumblX Ans
rocygapCTBEHHOM pernctpauum npaBsa cCoO6CTBEHHOCTU, YKITOHSAOTCS.

Paspeluas cnop n ygosneTBopss Uckoble TpeboBaHus K., cya nepBor MHCTaHUUK
NPUHSAN BO BHUMaHWE NpuU3HaHME OTBETYMKAMM UCKA, yKa3aB, YTO OHO HEe MPOTMBOPEYUT
3aKOHY U He HapyLlaeT YbnX-NnMbo npaB 1 OXpaHAEMbIX 3aKOHOM NHTEPECOB.

Mexagy Tem B MaTepuanax gena MMenocb BbIHECEHHOE paHee Mo Apyromy
rpakgaHCKOMy Aeny U BCTynuBLLEE B 3aKOHHYH CUNy onpegeneHne cygebHon konnernm
No rpagaHCKMM fenamMm KpaeBoro cyada, U3 KOTOpOoro criefoBario, YTO CMOPHbIN OOM
BbICTPOEH Ha apeHayeMOM MYHUUMNanbHOM 3€eMEfIbHOM Yy4yacTke C paspeLlleHHbIM
MCNONb30BaHNMEM ANs JKCnnyaTaumn 30aHmsa marasvHa. PeweHue 006 um3meHeHun
LeneBoro HasHayeHNsa 3eMeNbHOro ydactka M paspelleHHOro Buaa ero Ucnonb30BaHns
OpraHoM MeCTHOro camoynpasfieHUa He NPUHUMAaNOCh.

YOoBneTBopsis UCK O MpuU3HaHMM npaBa COOCTBEHHOCTM Ha KBapTupbl B
CaMOBOJSIbHO BO3BEAEHHOM CTPOEHMW U CCbiflasiCb Ha MNPU3HAHME WUCKA OTBETYMKaMMU,
cyabl NepBor M anesusIUMOHHON WMHCTaHUMA He y4dnu nonoxeHus ct. 222K PO n B
KayecTBe Hpnanyeckm 3Ha4nMMoro o6CcToaTenbCTBa He YCTaHOBUIN LLENEBOE Ha3HaYeHne
3eMesibHOro yyacTka 1 Bug ero paspeLieHHOro ncnosb3oBaHus.

Mcnonb3oBaHne MyHMUMNANIbHOIO 3eMeSIbHOro yyacTtka He B COOTBETCTBUU C €ro
ueneBblM Ha3Ha4YeHMEM M BMOOM paspeLleHHOro MCNofb30BaHWA HapyllaeT npaBa U
3aKOHHbIE WHTEPECbl OpraHa MECTHOro CaMoynpaBfieHuss, 4YTO B COOTBETCTBUM C
nonoxeHunamn ct. 39 MK P® asnaetca npenarcTBueM ans NpuUHATUS Cya0M MPU3HaHUSA
ncka 3actpouwmkom. (OnpepenerHne CygebHon konnerMm no rpaxnaHckum aenam
BepxosHoro Cyga P® N 18-KIM3-100.)

BOﬂpOCbI nMPpUMEeHeHns MmaTepuaribHOro rnpaBa

NMpunobpeTaTenbHasa AaBHOCTb HE MOXET PacnpoOCTPaHATLCSA Ha CaMOBOJIbHO
BO3BelJeHHOEe CTpPOEeHue, pacrnofiodXeHHoe Ha HenpaBOMEpPHO 3aHUMaeMoM
3eMeNibHOM y4acTKe.

Mpn paccMoOTpeHnn CNOPOB O MPU3HAHUK NpaBa COGCTBEHHOCTN Ha CaAMOBOJTbHYHO
MOCTPOMKY  HEobXoguMMO  yuuTbiBaTb, YTO  [AEWNCTBYIOLLEE  3aKOHOL4ATeNbCTBO
pasrpaHMyMBaeT OCHOBaHMSA  BO3HWKHOBEHMS npaBa COOBCTBEHHOCTM B CuUny
npuobpetaTtenbHon paBHocTM (cT.234TK P®) m B CBSA3M C OCYLWECTBEHMEM
CaMOBOIbHOro ctpoutesnbctBa (CT. 222 K PO).

Kak ykasaHo B 1. 16 noctaHoBneHnusi NneHyma BepxosHoro Cyana P® u NneHyma
Boicwero ApbutpaxHoro Cyga P® ot 29 anpena 2010r. N 10/22 "O HeKkoTOpbIX
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BOMpocax, BO3HMKaLWKNX B cyaebHON npakTuke npu paspeLleHnn CrnopoBs, CBA3AHHbLIX C
3awmnTon npaea cO6CTBEHHOCTU N APYINX BELHbIX NpaB"”, no cMbicny cT.cT. 225 n 234 T'K
P® npaBo coGcTBEHHOCTM B cuny npuobpeTtatenbHOM [OABHOCTM MOXET ObiTb
nprobpeTeHo Ha MMYLLECTBO, NpUHaanexallee Ha npaBe CO6CTBEHHOCTM ApYyromy nuuy,
a TaKke Ha 6ecxo3sanHoe MMYLLECTBO.

MpnobpeTaTtenbHas AaBHOCTb HE MOXET pPacnpoOCTPaHATbCS Ha crnyyau, Korga B
KayecTBe oOObeKkTa BradeHus M MNOfb30BaHWSA BbICTYNaeT CaMOBOJSIbHO BO3BeAEHHOE
CTPOEHMEe, B TOM YUCMe pacnorioXeHHOe Ha HenpaBOMEPHO 3aHNMMaeMOM 3eMeSIbHOM
y4yacTke, NOCKOSbKy B MOAOOHOM cUTyauumn OTCYTCTBYET Takoe Heobxoammoe ycrioBue,
Kak Oo0O6pOCOBECTHOCTb  3acTpOMLUMKA, TaK KakK, OCYLLEeCTBNAA CaMOBOJSIbHOE
CTPOMTENBCTBO, NULUO OO0SMKHO OblNO OCO3HaBaTb OTCYTCTBME Y HEro OCHOBaHWUW Ans
BO3HMKHOBEHUS npaBa COBCTBEHHOCTUM. Torgda Kak §nulb COBOKYMHOCTb  BCEX
nepeyncrneHHblx B CT.234TK P® ycnosun (goBpocoOBECTHOCTb, OTKPbLITOCTL W
HeNpepbIBHOCTb BMNafgeHUst Kak CBOMM COOCTBEHHbIM HEOBWKMMbIM MMYLLECTBOM B
TeyeHMe nNATHaguaTKM IeT) 4HBNAeTCs OCHOBaHMeM Ans npuobpeTeHus npasa
cO6CTBEHHOCTM Ha 3TO MMYLLLECTBO B CUIy npuobpeTaTenbHON JaBHOCTH.

Hanpumep, Jl. obpatunacb B Cyd C WCKOM K PavoOHHOW aAMUHUCTpauum o
npu3HaHUM npaBa COOCTBEHHOCTU Ha XO3ANCTBEHHYK MOCTPOMKY, YyKasaB, 4YTO Ha
NpoTshKEHUN Oonee [OeBATHaAgUATM NET OHa (akTUYeckn BnageeT XO03SANCTBEHHOW
NMOCTPOMKOWN Kak cBoen COBCTBEHHOW ANS BeAeHUs JIMYHOro NoACOOHOro Xo3sncTBa.
[MocTporika HaxoAuTCA Ha pacCcTosHMM 53 M OT OnwKanwero >XWMoro goma, 4Tto
COOTBETCTBYET CaHUTapPHO-3aNNMAEMUONOrM4eckMm npasunamMm u HopMaTtMBam, BO3BedeHa
C paspelleHns npencepatens cenbckoro coseTa. [10 HeM3BECTHbIM NpUYMHaM
AOKYMEHTbI O NpaBe Ha BO3BEAEHHYIO €0 XO3ANCTBEHHYH MOCTPOMKY YNOSTHOMOYEHHbLIMN
opraHamu Brnact en CBOEBPEMEHHO He BblAaHbl.

PeweHvem panoHHOro cyga, OcCTaBfeHHbIM 6e3 u3MeHeHus ornpegeneHvem
cynebHon konnerMm no rpaxpgaHckum penam obrnactHoro cyda, B YAOBIIETBOPEHUU
NCKOBbIX TpeboBaHui J1. oTKkasaHo.

Mpu paspelweHnn cnopa cyaebHbIMU NHCTAHUMSAMWN YCTAHOBIIEHO, YTO 3eMefbHbIN
y4yacToK, Ha KOTOPOM pacrorsioeHa CrnopHas XO3sIMCTBEHHasi MOCTpoKMKa, HaXO4AUTCS B
rocygapCcTBeHHOM cO6CTBEHHOCTU. J1. yKa3aHHbINM y4acTOK Ha KakoM-NMbo BELLHOM npase
He npepoctaBnanca. PaspelweHne Ha CTPOUTENbCTBO CMNOPHOW MOCTPOMKU  He
BbldaBarnocb, akT BBoga oObekTa B 3KCMyaTaumo OTCYyTCTBYeET.

OcHoBaHW Ons npMMeHeHnsa nonoxeHun ct. 234 'K P® cyaobl He ycmoTtpenu,
000OCHOBaHHO OTMETMB, YTO BO3MOXHOCTb MNpPU3HaHWA npaBa COOBCTBEHHOCTM Ha
CaMOBOSIbHO BO3BEJEHHYI0 Ha HenpaBOMEpPHO 3aHMMaeMOM 3eMefbHOM Yy4vacTke
NOCTPOMKY B NopsiAke npuobpeTtaTesibHOM AaBHOCTU He NpeayCMOTpeHa.

YuunTbiBasi, 4TO 3eMeSibHbIN Y4aCTOK, Ha KOTOPOM pacrnofioXeHa MnocTponka, He
NPUHAONIEXNT UCTLY Ha KakoM-nnbo BeLHOM MnpaBe, a Takke NpUHUMasi BO BHUMaHue
OTCYTCTBUE paspelleHns Ha CTPOUTENbCTBO M akTa BBOAA OObekTa B 3KCniyatauuio,
cyabl NepBon 1 anennAauMOHHON MHCTaHLMA OTKa3anu B y4OBNEeTBOPEHUN UCKA.

BoanoxeHne o0643aHHOCTM MO CHOCY CaMOBOJSIbHOW MOCTPOWMKW npeacraBnser
coboM CaHKUMIO 3a COBEepLleHHOe npaBOHapylleHne B BUAE OCYLUECTBNEHUs
CaMOBOJSIbHOIO CTPOUTENbLCTBA, B CBSA3WM C YEM BO3JIOXEHWE Takoro OpemMeHun Ha
ocyLlecTBMBLLEE ee NULOo NMBOo 3a ero c4eT BO3MOXHO NPU HanNM4ynmn BUHbI 3aCTPONLLMKA.

OnpegeneHnem CynebHon konnermu no rpaxpgaHckum genam BepxosHoro Cyaa
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P® Obinn OTMEHEHbI pelleHne panoHHOro cyaa u onpegeneHune cyaebHon konnermm no
rpaxgaHckum genam obnactHoro cyga no geny no wmcky B. m L. k ropogckowm
agAMUHUCTPaUNKN, KOMUTETY apXUTEKTYpbl U rpagoCTpoOMTENnbCTBa ropoga, obuwecTtBy C
OrpaHMYEHHOW OTBETCTBEHHOCTbIO O MPU3HAHMM HE3aKOHHbIM U 00 OTMeHe
NOCTAHOBMNEHUST O BblAENEHUN 3EeMENbHOro  y4yacTtka, MnPU3HAHUM HEe3aKOHHbIM
paspelleHnss Ha CTPOUTENbCTBO, AEMOHTaxe obObekTa, BOCCTAHOBMNEHWMM 3eneHbIX
HacaXxgeHun.

Paspeluas BO3HUKLIMIA CNOp, Npu3HaBas HE3akoOHHbIM N OTMEHSASA NMOCTaHOBMEHNEe
agMUHUCTpPaUMM  MyHMUMnanbHOro obpasoBaHuA O npedocTaBneHMm obecTBy
3eMEeNbHOr0 yyacTtka nog CTPOUTENbCTBO ONOYHOM aBTO3anNpPaBOYHOM CTaHUUU U
paspelleHne Ha CTPOUTENbLCTBO, Bo3naras 06s3aHHOCTb Ha OOLECTBO C OrpaHUYEeHHON
OTBETCTBEHHOCTbIO 0CBOOOANTL 3EMESIbHLIN y4acTOK OT pasmelleHHoro obbekta A3C
NyTEM CHOCa 3a cYeT COOCTBEHHbIX CPEACTB, BOCCTAHOBUTbL 3€MNEHbIE HAaCaXXaeHWs, ra3oH
Ha MeCcTe pacnonoXeHns obObekTa M Ha MecTe YCTPOWCTBa Bble3ga UM Bbe3aa
aBToTpaHcnopTta Ha Tepputoputo A3C, cyabl nepBon M anennauyMoOHHOW WMHCTaHUUN
NPULLIM K BbIBOAY, YTO MPU NPUHATUN peLLUEeHNa O NpeaoCcTaBfieHNN 3eMeSbHOro yyacTka
nog CTPOUTENbCTBO M Bblgaye paspelleHns Ha CTPOUTENbCTBO Obinn  JOMyLeHbI
CYLLECTBEHHbIE HapYyLIEHUS TPadoOCTPOUTENbHbLIX U CTPOUTENbHBLIX HOPM W MpaBun,
9KONOIMMYECKNX N UHbIX 06s3aTeNbHbIX HOPMATMBOB, YTO BMNEYEeT NpU3HaAHUE CTPOEHUS
CaMOBOJSIbHO BO3BEEHHbIM C MOCeACTBUSMU, YKa3aHHbIMU B CT. 222 K PO.

CypnebHas konnerunsa no rpaxgaHckum genam BepxosHoro Cyaa P® ¢ ykasaHHbIMK
BblBO4AaMM Cy[OB He corflacunacb, ykasaB, 4TO N0 cmbicny cT. 222K PO
cogepkallasica B HEN CaHKUMS MOXET OblTb NPMMEHEHa, eCnn AoKasaHa BMHa nvua B
OCYLLEeCTBIEHUN CaMOBOJSIbHOW nocTpourkn. OcylecTBfieHne CaMOBOSIbHOW MOCTPOMKM
SIBNSETCA BWHOBHbLIM [OEWCTBMEM, [0KA3aTENbCTBOM COBEPLUEHUA KOTOPOro CIYXXUT
YyCTaHOBIEHNE XOTs Obl OAHOro M3 YCrNoBWUIW, NepevncrnieHHblx B n. 1 crt. 222 K PO,
HeobxoauMOCTb yCTaHOBNEHUS BWHbI 3aCTpOMLLMKA MNOOTBEPXOAETCA U MONOXEHUEM
n.3 cr. 76 3K P®, cormacHO KOTOPOMY CHOC 34aHuh, CTPOEHWUN, COOPYXEHUN Mnpu
CaMOBOSIbHOM 3aHATUM 3EMESIbHbIX Y4YacTKOB WM CaMOBOJSIbHOM CTPOMUTENbLCTBE
OCYyLLECTBMISAETCA NMUaMn, BUHOBHLIMW B YKa3aHHbIX 3eMefbHbIX NpaBOHApPYLLUEHNAX, UK
3a UX cYer.

OpHako BbIBOA O HanMuuuu B AENcTBMaAX obwectBa C  OrpaHUYeHHOW
OTBETCTBEHHOCTbIO BMHbl npu  Bo3BeaeHun A3C B obxkanyemblx cyaebHbix
NOCTaHOBMEHUSIX OTCYTCTBOBAS.

N3 cynebHbIX NOCTaHOBNEHU criegoBarno, YTo cygaMm nepBon M KacCauMOHHOM
MHCTaHUUM B HapyweHue cT1.222TK P® He ycraHoBneHbl 0OGCTOATENbLCTBA,
yKasblBawlwmne Ha pgonyweHHble npu Bo3BegeHun 6noyHon A3C  cywleCcTBEHHble
HapyLIeHNa rpafoCTPOUTENbHBIX U CTPOUTENbHBLIX HOPM M MpaBusl, HE yKa3aHO, Kakue
KOHKPETHO HeraTMBHblE MOCNEACTBMS HACTynunuM ANnNs UCTUOB, cCo3daHa N npu 3TOM
yrpo3a >uU3HM WU 300pPOBbI rpaxaaH; He Obin paspeweH BONPOC O HEOBXOAMMOCTU
Ha3HayeHus No Aesly 9KONorMYyeckom aKCnepTU3bI.

Mpn atom CypebHas konnerns no rpaxgaHckum genam BepxosHoro Cyga PP
OoTMeTuna, 4YTo camm No cebe oTAenbHbIE HApYyLWEHUs, KOTOpble MOTryT ObiTb AONYLUEHbI
npu npeaocTaBneHnn 3eMenbHOro ydyacTka Ans CTpouTenbCTBa M MpuU BO3BELEHUU
NOCTPOMKN, B TOM YMCIe rPagoCTPOUTESNbHbIX, CTPOUTESNbHbLIX, MHBbIX HOPM M NpaBun, He
ABNAOTCA 0e3yCNnoBHbLIM OCHOBaHMEM AN CHOCA CTPOEHMsl, MOCKOSIbKY MOCTpoKKa
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MOXeT ObITb CHeceHa Nnulb MNPU HanMMyMM CO CTOPOHbI Nuua, OCYLLeCTBUBLUErO €€,
HapyLeHN, YkasaHHbIX B CT. 222 [K PO.

JonyuieHHble cygamMuM NepBOW M BTOPOWM MHCTAHUMW HapyWeHUs MOCIYXUu
OCHOBaHMEM ANS1 OTMEHbl COCTOSIBLUMXCA CyAebHbIX MOCTAHOBMNEHMA U HanpaBieHus
Jena Ha HOBOE€ pacCMOTpeHue B cyd nepBon uHcTaHumu. (Onpepenerdne CynebHomn
Konnernn no rpaxgaHckum genam BepxosHoro Cyaa P® N 39-B11-8.)

Mpn paccMmoTpeHun gen, CBA3aHHbIX C CaMOBOJSIbHbIM CTPOUTENBbCTBOM, CyaaMm
cnegyet MNPUMEHATb PafoCTPOUTESIbHbIE W CTPOUTENbHbIE HOPMbI W nNpaBuna B
pegakumn, eNCTBOBaBLUEN Ha BPEMSI BO3BEAEHUS CAMOBOSIbHOW MOCTPOWKM.

OgHMM 13 NPU3HaAKoOB CaMOBOSMbLHOM MOCTPOMKM ABMSIETCA CO34aHMe ee C
CyLeCTBEHHbIM HapyLweHeM rpagoCTPOUTESIbHbIX U CTPOUTENBHBIX HOPM U Npasus.

PaccmatpuBas pena no wmuckam, CBA3aHHbIM C CaMOBOJSIbHbIMM MOCTPOMKaMK,
cnegyet MNPUMEHATb FPagoCTPOUTENbHbIE W CTPOUTENbHbIE HOPMbI W nNpaBuna B
pegakumn, 0eENCTBOBaBLUEN BO BPEMSI BO3BELEHNS CAMOBOSIbHOW MOCTPONKM.

[encTeme 3akoHa pacnpoCcTpaHAeTCA Ha OTHOLLEHWNS, BO3HUKLLME 00 BBEAEHUS €ero
B [euCTBMe, TOSMbKO B CryyasiX, Korga aTo nNpsMO NpeayCMOTPEHO 3aKOHOM (Tak, B
cooTBeTCTBMM CO CT. 9 depepanbHoro 3akoHa oT 29 pgekabpss 2004 r. N 191-03 "O
BBegeHUM B pgeuctsume [papgocTtpoutenbHoro kogekca Poccunckon depepauymn”
nonoxeHna 4.17 cr.51 pK P®, onpegenswowen cnyyau, Korga nna Bo3BedeHus
CTPOEHUS WM ero  PEeKOHCTPyKuunm He TpebyeTcAa Bbldada paspelleHus Ha
CTPOUTENBbCTBO, NPUMEHSAIOTCA TakKe B OTHOLLEHUN YKa3aHHbIX B HEM OO BbEKTOB, KOTOpbIE
OblN NOCTPOEHbI, PEKOHCTPYMPOBaHbI UM M3MEHEHbI 00 BBeaeHus B gencreme pK
P®).

B cBA3n ¢ HecobnogeHneMm ykasaHHOro npuHumna Obinn NpaBoOMEPHO OTMEHEHDI
cocTosiBLUMECH NO geny cyaebHble NOCTaHOBMAEHUS MO Aeny no ucky Y. Kk B. 0 npuaHaHum
6GaHn caMOBOSIbHOW MOCTPONKOMW, 06A3aHNUM OTBETUYMKA OCYLLECTBUTbL CHOC CaMOBOJSIbHOM
NOCTPOMKN 3a cBou cyeT. [Mpe3ngmymom obnacTtHOro cyga, B 4acTHOCTU, OblNo ykasaHo,
YTO HECOOTBETCTBME MECTOMONOXEHMSA NOCTPOEK CTOPOH TpeboBaHmam CI1 30-102-99 B
yacTn cobnogeHns pacCTosHUA OO0 rpaHuLbl COCEAHEro MPUKBaApTUPHOro y4yacTka, a
Tarke CHull 2.07.01-89 B yacTu pacCTOSHUN MeXAy CTPOEHUSIMU He MOTNOo CIYyXWUTb
OCHOBaHWEM [f1s1 CHOCA CMOPHbIX MOCTPOEK KakK CaMOBOJSIbHbIX, NMOCKOSbKY Ha BpeMsi NX
BO3BEAEHMS Ha3BaHHblE HOPMATUBHbLIE aKTbl HE ObIfN MPUHATBI U, COOTBETCTBEHHO,
3aCTPONLLMK HE MOT UX HApPYLUUTb.

OQHUM K13 opnagnyeckn 3HaunMMblx OBCTOATENbLCTB MO Aerly O NMpPU3HaHUKM npasa
COBCTBEHHOCTM Ha CaMOBOJSIbHYK  MOCTPOMKY  SIBAAETCS  YCTaHOBMEHMe  TOoro
obcToATENbCTBA, YTO COXPaHEHME CMOPHOM MOCTPOMKM He HapywaeT npaBa WU
OXpaHdeMble 3aKOHOM WHTepecbl [Apyrux nuvy, B YacTHOCTU nMpaBa CMEXHbIX
3emMmnenonb3oBaTesnien, npaBuna 3acTPOWKKW, YCTAHOBMEHHbIE B  MyHUUUNANbHOM
obpasoBaHuu, 1 T.4.

PeweHnem panoHHOro cyda, OocTaBneHHbIM 06e3 M3MEHEHWs onpeaeneHnem
cynebHon konnermm no rpaxgaHcKMMm fenam KpaeBoro cyga, Obinn yooBrneTBOPEHbI
nckosble TpeboBaHua . K agMUHUCTPaLMN MyHUUMNANbHOro obpasoBaHms O NPU3HAHUK
npaBa cCOOCTBEHHOCTM Ha HEXMMNOE 34aHune.

CyaooM  yCTaHOBMIEHO 4YTO Ha  MYHUUMNANbHOM  3eMENbHOM  yyacTke,
npenocTaBfieHHOM UCTLY B apeHAy CPOKOM Ha AeCATb NeT AN CTpoUTeNbCcTBa obbekTa -
MarasuHa nnowaabto He 6onee 150 kB.M, . ObINO CaMOBONbHO BO3BEAEHO HEXMUIOE
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TpexaTaXHoe 34aHne ¢ MaHcapaoun obuwen nnowaabo 1331,2 kB.M.

OTMeHsas cocTosBLlUMeCs cyaebHble NMOCTAaHOBIEHMS U HanpaBnsasa 4efio Ha HOBOe
paccMoTpeHue B cyd nepBov MHcTaHumn, CygebHasa konnerms no rpaxgaHckum genam
BepxosHoro Cyga P® ykasana, 4To O4HUM U3 IOPUANYECKN 3HAYMMbIX OBCTOATENLCTB MO
Aeny o Npu3HaHuu npasa COBCTBEHHOCTN HA CaMOBOJIbHYHO MOCTPONKY B COOTBETCTBUN C
n.3 c1.222TK P® gaBndeTcs yCTaHOBMEHWE TOro OOCTOATENbCTBA, YTO COXpPaHEHWe
CaMOBOJSIbHOM NMOCTPONKN HE HapyLLaeT npaBa U OXpaHAeMble 3aKOHOM UHTepeChl ApYrnx
niy, B Y4acTHOCTM MpaBa CMEXHbIX 3emrenonb3oBaTtenen, npasuna 3acTpPOKKM,
YyCTaHOBMNEHHbIE B MyHMUMNANbHOM 06pa3oBaHuu, u T.4.

Mexay Tem cyabl NepBOM U BTOPOW MHCTAHUWUIN B BbIHECEHHbIX MO Aeny cyaebHbIX
NOCTaHOBMNEHUAX Kakoro-nmbo CyxaeHnsa no BOMpOCY, KacarweMycsl HapyLeHUn npas U
3aKOHHbIX MHTEPEeCOoB ApPYrux vy, B YaCTHOCTU NpaBwuSl 3aCTPOWKW, YCTAHOBMEHHbIX B
MyHULMNANbHOM 0Opa3oBaHMKM, MpPU CaMOBOSIbHOW pa3BedeHUM UCTUOM obbekTa
KanutasbHOro CTPOUTENbCTBA - HEXWUNOro 34aHus C M3MEHEHHbIMUM napameTpamu
(1331,2 kB.m BmecTo 150 kB.M), HE BbICKasanu, U BbIBOA Cyga No gaHHOMY BOMpPOCY B
BblHECEHHBIX MO Aeny cyaebHbiXx nocTtaHoBreHnax oTtcyTcTBoBan. (Onpepenenve
CynebHon konnernn no rpaxgaHckum genam BepxosHoro Cyga PO N 18-B11-25.)

Hanunune ponyweHHbIX nNpu BO3BELEHWUM CAMOBOSIBHOW MOCTPOWKW HapyLUEHUW
rpagoCcTPOUTENbHBIX U CTPOUTENBHbLIX HOPM M NMPaBuI SBMSIETCA OCHOBaHWEM ANs oTKasa
B YOOBMETBOPEHUM WUCKA O MpPU3HaAHMM npaBa COOBCTBEHHOCTM Ha CaMOBOJSIbHYIO
NOCTPOMKY NMbo oOcHOBaHMeM [nOns yaoBneTBopeHna TpeboBaHMS O ee cHoce npwu
YCTaHOBMNEHUWN CYLLLECTBEHHOCTU U HEYCTPaHMMOCTM YKa3aHHbIX HapyLUEHUIA.

Kak nokasano wu3aydyeHne cyaebHOM MpakTUKK, CYLEeCTBEHHOCTb HapyLUeHUN
rpafoCTPOUTENbHBLIX U CTPOUTESNbHBIX HOPM M MNpaBun yCTaHaBnuBaeTCa cydamMu Ha
OCHOBaHMM COBOKYMHOCTW AoKa3aTeNnbCTB NPUMEHUTENBHO K OCOBEHHOCTAM KOHKPETHOrO
aena.

Kpome Bonpoca o cobnogeHun rpagoCTpOUTESIbHbIX U CTPOUTENbHBLIX HOPM U
npasusl, Cyabl BbIACHSAIOT, YYTEHbI N1 NpU BO3BEAEHUN CMIOPHON NOCTPONKN TpeboBaHUs
CaHUTapHOro, MOXapHOro, 39KOMOrMYecKoro 3akoHo4aTeribCTBa, 3akoHoaaTernbcTBa 06
obbeKTax KynbTypHOro Hacnegusa v Opyroro B 3aBMCMMOCTM OT Ha3HavyeHus U
MeCTopacnosioXXeHns obbekTa.

[Ansa yctaHoBReHUs Hannuus (OTCYTCTBUS) OTCTYMMEHNA OT rpagoCTPOUTENBHbIX U
CTpOMTENbBHbLIX NPaBu NPy BO3BEAEHNN CaMOBOSIbHOW NOCTPOMKM CyAaMu, Kak npaBuno,
Ha3HayalTCca  cydebHble  CTpPOUTENbHO-TEXHUYECKME  3KCMepTusbl.  Y4uTbiBas
cogepxaiumneca B r. 13 noctaHoBneHunsa lneHyma BepxoBHoro Cyga PO oT 24 wmioHS
2008r. N11 "O noaroToBke rpaxgaHckux gen K cyaebHomy pasbupaTtenbcrsy”
pasbACHEHNA O HeJOMNyCTUMOCTM NOCTAHOBKM Nnepen aKcnepToM (dKkcnepTaMmn) BONPOCOB
NpaBOBOro xapakTtepa, paspeLleHne KOTOPbIX OTHOCUTCA K KOMNETEeHLMN cyaa, BONPOCHI
CYLLECTBEHHOCTM  JONYLlEHHbIX  NpWU  BO3BEAEHWW  CaAMOBOJSIbHOW  MOCTPOWKU
rpagoCTPOUTENbHBLIX HOPM M MPaBuIT HE MOTYT CTaBUTbLCS Ha pa3peLLeHne aKcnepTa.

K cyweCcTBEHHbIM HapyLUEHUAM CTPOMUTESNbHbLIX HOPM M MNpaBwui Ccydbl OTHOCSAT,
HanpuMmep, Takue HeycTpaHWMble HapyLleHUsl, KOTOpble MOryT MOBfEeYb YHUYTOXEHUE
NOCTPOMKN, MPUYNHEHME Bpeda XWU3HW, 300POBbI0 YenoBeka, MNoBpexAeHue Wnu
YHUYTOXEHME NMYLLLECTBA OPYTnX NnL.

Mpn oOueHKe 3HaYMTENbHOCTM [OOMYLIEHHbIX HapyweHurn npu BO3BEAEHUU
CaMOBOJbHbIX MOCTPOEK MPUHUMAKTCHA BO BHUMaHue u nornoxeHus ct. 10K P® o
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HeJONYCTUMOCTU  OEeNUCTBUMW  rpaxgaH W pUANMYEeCcKMX §nul,  OCYLLECTBISeMbIX
NCKITIOYUTENTbHO C HaMEepPEeHUEM NPUYMHUTL Bpea APYroMy nuuy, unm snoynotpebnexHve
npaBoM B Opyrnx ¢opmax, a Takke COpa3MepHOCTb M3BpaHHOMY crnocoby 3awuTbl
rpaXxgaHCcKMx npas.

HecobniogeHne  KOHCTUTYLMOHHO-MPaBOBLIX  MPUMHUMMAOB  CNpaBedsiMBOCTMH,
pa3yMHOCTU M COpa3MepHOCTU, HECOOTBETCTBME M3BpPaHHOro UCTLOM crnocoba 3aluTbl
XapakTepy W CTeneHu [OMyLWeHHOro HapyleHUa npaB WKW 3aKOHHbIX WMHTEpPEeCOB,
NyGrNYHBIX UHTEPECOB MOCHYXWUIO0, Hanpumep, OCHOBaHMEM ANA OTMeHbl CcyAebHbIX
NOCTAHOBMEHUN, COCTOSABLUMXCHA MO Aenly no WUCKY agMWHUCTpauMM MYHUUMNanbHOro
obpasoBaHua Kk K. 0 cHoce CaMOBOSfIbHOM MOCTPOMKM M MO BCTpevyHOMy ucky K. K
aAMUHUCTPaUMN MyHMLMNanNbLHOro obpasoBaHns O NpU3HaHMK npaBa COBCTBEHHOCTU Ha
He 3aBepLUEHHbIN CTPOUTENBCTBOM AOM.

PelleHnem panoHHOro cyda B yOOBMETBOPEHUM NepBOHaYanbHOro M BCTPEYHOro
MCKOB ObINIO OTKa3aHo.

AnNennaunoHHsbIM onpegerneHvem cyaebHon Konnermm no rpaxgaHckum genam
KpaeBoro cyaa pelleHne cyga nepBon MHCTaHUUKM BbISIO B YaCTU OTMEHEHO, BbIHECEHO
HOBOE pelueHne O Bo3noxeHun Ha K. obBs3aHHOCTM CHECTM 3a ero c4eT CaMOBOJSIbHO
BO3BEAEHHbIN KanuTarbHbI 06bEKT HEABMXUMOCTW.

OTMeHas anennaunmoHHoe ornpejerieHMe B 4acTu OTMEHbl peLleHus PanoHHOro
cy[a W BbIHECEHUS HOBOro pelleHus 06 yooBneTBopeHun TpeboBaHnin agMUHUCTPaLUK
MyHUUMNanbHoro obpasoBaHund, CygebHaa konnerMss nNo  rpaxpgaHckum  genam
BepxosHoro Cyaa P® ykasana cneaytoLiee.

YCTaHOBMEHO, YTO Nnowaab CNOpHOro obbekTa He3aBepLUEHHOro CTPoUTENbCTBA
coctaBnset 304,8 kB.Mm. CornacHo pesynbtatam cygebHon CTPOUTESNIbHO-TEXHUYECKOM
9KCNepTM3bl 3TOT OOBLEKT pacnofioXeH B rpaHuuax npuHagnexawero OTBETYUKY
3eMeNbHOro y4actka 1 Nub He3HaymMTernbHasa 4YacTb NPUCTPOMKN K HEMY, padmepom 0,2
M X 6 M, pasmelleHa C BbICTYNOM 3a KpacHyi nuHuio. Obwas nnowagb 3aCTPOrKK
coctaBuna 50% nnowaan 3eMenbHOro y4yacTka, YTo yaoBneTBopsieT TpeboBaHUAM
CXeMbl NSIaHUPOBOYHON OpraHu3aumMm 3eMesibHOro yyacrtka. [1pyM 3TOM CnopHbIM 06BHLEKT
He3aBepLUEeHHOro CTpoUTENbCTBa He MPenaTCTBYeT BrajernblaM COCeAHUX CTPOEHUN B
NoSIb30BaHUM UMW CBOMMW CTPOEHUAMU U 3EMESIbHbIMW y4acTkaMKu, a Takke He
npensTcTByeT npoxody Mo TpOoTyapy W He co3gaeT OnacHOCTb BO3HUMKHOBEHUSA
aBapUrHbIX CUTYyaL N Npu OBMXKEHUN aBTOTPaHCNopTa No 3TON ynuue.

YpoBneTBopsisi UCKOBble TpeboBaHWA O CHOCE CMOpPHOro obbekTa KanuTanbHOro
CTPOUTENbCTBA, Cy anefnaunoHHON WUHCTaHUMKU UCXOOWN U3 TOro, YTO OH UMEeT BCe
yCTaHOBMEHHble CT. 222 K P® npusHakm camMOBOSIbHOM MOCTPOWMKKM, nockonbky K. 6e3
nonyvyeHna  paspemnTenbHbiX  OOKYMEHTOB  BO3BOAUT BTOPOM 3TaX WU 4YacTb
CaMOBOJSIbHOIO CTPOEHUS BbICTYNAaeT 3a rpaHnLbl NPaBOMEPHOro 3eMeNbHOro yyacTtka.

He cornawascbk ¢ JaHHbIM BbIBOAOM cyAda anennaunoHHon nHctaHuum, CynebHas
Konnerunsa no rpaxagaHckum genam BepxosHoro Cyaa P® npusHana, 4Yto oH caenaH 6es
yyeTta pasbsCHEHWUN, cogepxawmxca B M. 26 noctaHoBneHus [neHyma BepxoBHoOro
Cyna P® v lNneHyma Boicwero ApbutpaxHoro Cyaa P® ot 29 anpens 2010 r. N 10/22,
MOCKONbKY ANs MpaBUfbHOMO paspelleHns 3Toro gena HeobxoaMmbiM - ABNAeTCSA
YyCTaHOBIIEHNE 0OCTOATENBbCTBA, HE HapyLLAEeT i COXpaHEHNE CaMOBOJSIbHOM NMOCTPOMKM
npaBa N OXpaHsiEMble 3aKOHOM WHTEpPEeCbl APYruX ful, B YACTHOCTM MNpaBa CMEXHbIX
3emrienonb3oBaTerien, npasuna 3eMnenonb30BaHNA N 3aCTPOUKN U T.4.
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CynebHasa konnerna ykasana, 4TO BO3BeJeHME BTOPOro ataxa CcTpoeHus 6es
paspeLlumTenbHbIX LOKYMEHTOB camMo MO cebe He SABNseTcss OCHOBaHMEM [Afisi CHoca
cTposiierocsi 06bekTa HeABMXUMOCTM MPU OTCYTCTBMM AaHHbIX, CBUAETENLCTBYOLLMX O
TOM, YTO MMEHHO 3TUM MOCTPOMKa HapyLlaeT npaBa N oXpaHsieMble 3aKOHOM MHTEpecChl
ApYyrux nuu,

Obpawascb B cyq CO BCTPEYHbIM MCKOM, a Takke B cygebHom 3acegpaHun K.
yTBEpXXAan, CCbifladCb Ha MMelLleecs B MaTepuanax gena 3akrovyeHue 9KCnepTos,
NPOBOAMBLUMX CYAEBHY0 CTPOUTESIbHO-TEXHUYECKYKD 3KCNepTu3y, YTO BbISBMEHHOE
HapyLleHne, CBSI3aHHOE C HenpaBWibHbIM pasMelleHnem obbekta, MoxeT ObiTb
yCcTpaHeHo 6e3 cHoca 06bekTa CTPOMTENbLCTRA.

BmecTte ¢ Tem cygom anensniaiuMOHHON MHCTaHUUM NMPU MPUHATUM PELLEeHUS O CHoce
BCEM CaMOBOJSIbHOM NOCTPONKN HE 0BCYXXAEHO U HE YCTAHOBMEHO, HACKOMbKO N30paHHbIN
MCTLOM cnocob 3awuTbl NpaB COOTBETCTBYET AOMYLLUEHHOMY OTBETYMKOM HapYLUEHMUIO,
3aKknoyarLeMycs B OCYLLECTBIEHNN CTpouTenbCcTBa 6e3 HeobXo4MMOro paspeLleHus, a
TaKke B pasMelleHuMM 3TOoro obbekTa C BbICTYNOM 3a KpacHyt nuvHu Ha 0,2 M Ha
NPOTSKEHUN 6 M, N BO3MOXHO NN yCTpaHeHWe OaHHOro HapylweHusa 6e3 cHoca obbekTa
He3aKoH4YeHHoro ctpoutenbcTBa. (OnpegeneHve CygebHon Konnernn no rpaxgaHcKum
aenam BepxosHoro Cyga P® N 18-KIM3-14.)

Mo ppyromy feny cya, NpuAas K BbIBOAY O TOM, YTO BO3BEAEHWE rapaxa C
HapyLwweHnem TpeboBaHUW OTCTyna OT MEXEBOW rpaHuLbl HE SBMSETCA CYLLECTBEHHbIM
HapyLleHNEM rpagoCTPOUTENbHBIX U CTPOUTENbHBIX HOPM U NpaBus, NPOTUBOMNOXAPHbIE
N CaHuTapHble paspbiBbl COBNIOAEHbI, OMNACHOCTU AN XWU3HW U 300POBbSA  N0Aen
yKasaHHbIn 0ObeKT He npeactaBnseT, OOOCHOBAHHO OTKasan B YOOBMETBOPEHUMU
MCKOBbLIX TpeboBaHWM O CHOCe rapaxa, OLHOBPEMEHHO BO3MOXMB Ha OTBETYMKOB
0053aHHOCTE MO  YCTPaHEHUIO  BbISBMAEHHbIX HEAOCTATKOB  MOCTPOWMKM  NyTeM
nepeycTponcTBa €€ KOH(urypaumm W YCTaAHOBIIEHMSI MO Kpakw cKaTa  KpbIWwn
CHerosagepXXuBarLmx 3arpaxngeHuin.

Bo3MOXHOCTb NpU3HaHMs npaBa cO6CTBEHHOCTU Ha YacTb 0ObeKTa CaMOBOSIbHOM
MNOCTPONKN OENCTBYIOLWNM 3aKOHO4ATENbCTBOM He NpeayCcMOTpeHa.

PaccmatpuBas BOMpoOC O BO3MOXHOCTU MPU3HAHUS MNpaBa COOBCTBEHHOCTU Ha
yacTb O6bekTa CaMOBOJSIBHOIMO CTPOUTENbCTBA, HanpuUMep Ha rapaxHbln 6O0KC,
pacnosioXXeHHbIW B COCTaBe rapaxHOro KOMMIeKca KoonepaTtmBa, €Cnn 3eMeSbHbIN
Yy4acCTOK NoJ CTPOUTENbCTBO BbIAENANCS rapaXXHO-CTPOUTENbHOMY KoonepaTuBy, OAHAKO
BO BBeLEHUW B 3KCOyaTauulo rapaxHoro KOMMSeKca OTKasaHo MO MpuyMHe ero
BO3BEJEHMUST C  HapylweHWMeM  YCTAHOBMEHHbIX  3aKOHOM  rpagoCTPOUTENbHbIX,
CTPOMUTENBHbLIX U UHbIX HOPM M Mpasun, crnegyeT OTMeTUTb, YTO cyaebHas npakTuka no
TaKoW KaTeropum Crnopos He siBNgeTcs eauHO06pas3HoN.

[MpaBunbHOW crieayeT Npu3HaTb NO3ULNIO CYA0B, KOTOPbIE NCXOOAT U3 TOro, YTO He
MMEeeTCH 3aKOHHbIX OCHOBaHWIN AN NPU3HAHNA NpaBa COBCTBEHHOCTM Ha YacTb 06BbEKTa,
BO3BEJEHHOIO C HapyLleHeM YCTaHOBMEHHbIX 3aKOHOM HOPM U1 Npasuil U ABNSAIOLErocs
CaMOBOJIbHOW NOCTPOMKOWN.

Tak, b. obpatmnacb B cyg C MCKOM K rapaxHO-CTPOUTESIbHOMY KoonepaTtuBy,
aAMUHUCTPaUMN panoHa O MNpuU3HaAHWKM npaBa COBCTBEHHOCTU Ha rapaxHble GOKCbl U
HeXunble NOMELLEHNS, PacnofioXXeHHbIE B COCTaBe rapakHoro KoMmnrekca koonepaTmea,
yKasblBasi, YTO SABNSAETCS YNEHOM KoonepaTuBa, BbinnaTtuiia naesBble B3HOCHI, CMOPHOE
MMYLLECTBO (paKTUYeCKN nepenaHo en B Mofb3oBaHWE, OHAKO KoornepaTuBy OTKasaHo
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BO BBOJE B 3KCMnyaTtauuio BCEro rapaHoro KOMnrekca, B CBA3W C 4YeM OHa fvieHa
BO3MOXHOCTW 3apermcTpmpoBaTtb NpaBo COOBCTBEHHOCTW Ha yKa3aHHOE MMYLLEeCTBO Ha
OCHoBaHuM 1. 4 ct. 218 NK P®.

PeweHvem panoHHOro cyda, oOcCTaBfieHHbIM 6e3  M3MeHeHus  CyaoMm
anennsauMoHHON MHCTaHUWUKW, B YOOBIIETBOPEHUM MUCKa OTKaszaHo. [lpu 3aToM cyaebHble
MHCTaHLMMN UCXOANNN U3 TOro, YTO OOBEKT BO3BEAEH C HApyLLUEHMEM FPagOCTPOUTENbHbBIX
N CTPOUTENbHBLIX HOPM W MpaBui, YaCTUYHO pacrofioxXeH ¢ HapyweHuem CHwull
41-02-2003 "Tennosble ceTn" un ¢ HapyweHnem CHull 2.07.01-89 "I'pagocTponTenbCTBO.
[MnaHupoBKa 1 3aCcTponKa ropoacKMX U CEeNbCKUX NOCeneHnn", YTo co3gaeT Yrposy KU3HU
N 300POBbIO FpaXKaaH.

Kpome TOro, semesibHbi y4aCTOK, Ha KOTOPOM BO3BELEH rapaHbli KOMMJIEKC,
Ob1n1 NpefocTaBneH Ha nNpaBe apeHdbl 06LWecTBy C OrpaHNYEHHON OTBETCTBEHHOCTbLIO U
rapakHo-CTPOUTENbHOMY KOOMepaTuBy CPOKOM Ha 26 mecdaueB. [doroBop He Obin
3aperncTpypoBaH B yCTaHOBIEHHOM MOpSAAKe, CPOK ero AeNUCTBUA UCTEK, CBeOeHUn O
TOM, YTO 3eMeSlbHbIN y4acTOK NpenoCTaBnAanca UCTLy, He NpeacTtaBneHo, Torga Kak u3
cogepxaHus 4. 3 c1. 222 'K P® cnegyeT, 4to npaBo cOBCTBEHHOCTM HA CaMOBOJSIbHYHO
NOCTPOMKY MOXeT ©OblTb MNPU3HAHO TOSMbKO 3a JIMLUOM, KOTOPOMY MNPUHaANEXUT
3eMersibHbIM Y4acTOK Ha onpeaernieHHOM 3aKOHOM BELLHOM Mpase.

Mpn Takmx obCcToATENbCTBAX M C Y4ETOM TOro, YTO BECb FapaXKHbI KOMMSIEKC
BO3BeJEH C HapylleHWeM YCTaHOBMEHHbIX 3aKOHOM HOPM W MpaBuil U SABMseTCA
CaMOBOJSIbHOMN NMOCTPONKOW, CyAebHble MHCTaHUUM MPULLNAKM K NPaBUiibHOMY BbIBOAY, YTO
OCHOBaHUKM AN NpU3HaHWA npasBa COOCTBEHHOCTM Ha YacTb Takoro obbekTa (rapakHble
BOKCbI N HEXWNble NOMELLEHNSI B COCTaBe rapa)HOro KOMrekca) He MeeTcs.

[MpaBO COBCTBEHHOCTN Ha CaMOBOJSIbHOE CTpPOEeHWe, BO3BeAEeHHOEe rpaxgaHWHOM
6e3 HeobxoaMMbIX pa3peLlleHnin Ha 3eMeSIbHOM y4acTKe, KOTOpbIA NpeocTaBneH emMy no
AOroBOpy apeHAbl ANns CTpouTenbCTBa COOTBETCTBYHOLWEro ObbekTta HeaABMXMMOCTMW,
MOXeT ObITb MPU3HAHO, €Cnn CTpOoeHue co3gaHo 6e3 CyLeCTBEHHbIX HapyLueHUn
rpagoCTPOUTENbHBLIX UM CTPOUTESNbHBIX HOPM W NpaBuil U €ciin COXpaHeHWe 3Toro
CTPOEHUA He HapyllaeT npaBa W OXpaHAeMble 3aKOHOM WHTepechbl ApYyrux nuy, He
co3aeT yrposy X1U3Hu N 300POBbI0 FpaXKaaH.

B npakTuke cynoB BbI3blBAlOT OMNpefenieHHY CrOXHOCTb Aeria, CBA3aHHble C
paspelleHemM TpeboBaHUM O MpuU3HaHWM MpaBa COBCTBEHHOCTU Ha CaMOBOJSIbHbIE
NMOCTPOWKN, BO3BEEHHbIE HA apeH0BaHHbIX 3eMefNbHbIX y4acTKax.

Pag cynos nonaraet, YTO OTCYTCTBME Y UCTLA KaKoro-rimbo M3 nepedncrieHHbIX B
n.3 cr.222TK P® BewHbIX MpaB Ha 3eMefbHbIA Yy4acTOK sBrseTcss 6e3ycrnoBHbIM
OCHOBaHMEM [ns OTkasa B YOOBNETBOPEHUM TpeboBaHMW O nMpuU3HaHMKM npasa
cOBCTBEHHOCTM Ha CaMOBOJTbHYIO NOCTPONKY.

Adpyrme cygbl nonarakT, 4YTO NpU  OnNpederneHHblX  obcToATeNnbCcTBax
npegocTaBrieHne nuuy 3eMernbHOro yvactka B apeHgy Ona uered KanutanbHOro
CTPOUTENBbCTBA MOXET CNYyXWTb OCHOBAHMEM AN NPU3HaHWA 3a TakuMm NMLOM npaBsa
cO6CTBEHHOCTM Ha CaMOBOJSIbHO BO3BEAEHHYIO NOCTPONKY.

B uensix npaBunbHOro paspeLleHns crnopoBs, CBA3aHHbLIX C MPaBOM COBCTBEHHOCTU
Ha CaMOBOJIbHYKO MOCTPOWKY, BO3BEAEHHYI0 Ha 3eMeNbHOM Yy4yacTke, NpeaocTtaBneHHOM
3aCTPoOMLLMKY B apeHay, cyaam HeobXoaMMOo yunTbiBaTb CreaytoLlee.

OgHuUM n3 KpuTepuveB CaMOBOSIbHOCTU MNOCTPOMkn B cuny n. 1 cr. 222 TK PO
ABMSETCA BO3BeJEeHMEe HEeOBWXMMOro WMyllectBa Ha 3eMesibHOM y4yacTke, He


http://ivo.garant.ru/document?id=10064072&sub=21804
http://ivo.garant.ru/document?id=3824242&sub=0
http://ivo.garant.ru/document?id=3824242&sub=0
http://ivo.garant.ru/document?id=6080772&sub=0
http://ivo.garant.ru/document?id=10064072&sub=2223
http://ivo.garant.ru/document?id=10064072&sub=2223
http://ivo.garant.ru/document?id=10064072&sub=22201

OTBEAEHHOM ONA 3TUX uenen B nopsagke, yCTaHOBIEHHOM 3aKOHOM U MHbIMU MPaBOBbIMU
aktamu. lMpn aTOM B COOTBETCTBUM C M. 3 HA3BAHHOW CTaTbMW NpaBo COOBCTBEHHOCTU Ha
CaMOBOJSIbHYIO MOCTPOWNKY MOXET OblTb NPU3HAHO Cy40M, a B NPeayCMOTPEHHbIX 3aKOHOM
crnydasgx B WHOM YCTaHOBJSIEHHOM 3aKOHOM nopsigke 3a nuuoM, B COBCTBEHHOCTW,
NOXXM3HEHHOM HacrnegyemMom BrageHun, MNocTOAHHOM (6eccpoYHOM) Monb30BaHUK
KOTOPOro HaxoAuTCs 3eMerbHbIA Yy4acTOoK, e ocyLecTBieHa NOCTPOoKKa.

B cootBeTcTBUM C B3auMMOCBA3aHHbIMW NONoXeHunamu noan. 2 n. 1 ¢r.40 v n. 1
ct. 41 3K P® apeHgaTtop 3eMenbHOro y4vactka MMeeT npaBo BO3BOAUTb XUMble,
NPOVN3BOACTBEHHbIE, KYNbTYPHO-ObITOBbIE W WHbIE 30aHWs, CTPOEHUSl, COOPYXEHUS B
COOTBETCTBMM C LeNneBblM Ha3HayeHWeM 3eMeribHOro yyactka U ero paspeLueHHbIM
ncnosnb3oBaHnem c cobnogeHnem TpeboBaHMM PadOCTPOUTESbHBIX pPerfiaMeHToB,
CTPOUTESbHbIX, 3KOSTIOMMYECKUX, CaHUTaPHO-TUTMEHUYECKUX, NMPOTUBOMNOXAPHbLIX U WNHbIX
npaswusi, HOPMaTMBOB.

Bo3aMOXHOCTb  MpefoCTaBfieHNa  3eMefbHbIX  Y4aCTKOB, HaxogsWwUXcd B
rocy4apCTBEHHON WAN MyHMUMMNAnNbHOM COOCTBEHHOCTW, B apeHdy AN >KUMAULLHOIO
cTpouTenbcTBa npegycmotpeHa ct. 30.1 3K PO,

B cuny n. 1 ct. 615 K P® uncnonb3oBaHne apeHOoOBaHHOIO MMYyLLECTBA, B TOM
ynucne 3emeribHOro y4acTtka, JOSMKHO OCYLLECTBMNATLCA apeHOaTopoM B COOTBETCTBUMU C
yCroBMAMM OOroBopa apeHbl, a eCnu Takue YCrnoBus B OOroBOpe He onpederieHbl, B
COOTBETCTBMM C HAa3HA4YEeHNEM NMYLLIECTBA.

N3 cucteMHOro TONKOBaHWUA BblWENpUBEOEHHbIX NPaBOBbIX HOPM CcneayeT, 4To
npaBo COBGCTBEHHOCTM Ha CaMOBOSIbHYK MOCTPOMKY, BO3BeAeHHYyl nuuom 6e3
HeoOXo4MMbIX paspelleHnn Ha 3eMesibHOM YYacTKe, KOTOpbIM npefocTaBrieH emy Mo
AOroBopy apeHabl ONnA CTpouTenbCTBa COOTBETCTBYHOLWEro obbekta HeOBWMXUMOCTH,
MOXeT 6bITb NPU3HAHO, €CNN Takoe CTPOeHne co3daHo 6e3 CyLeCTBeHHbIX HapyLlleHui
rpagoCTPOUTENbHBLIX U CTPOUTENbHBLIX HOPM M MpaBuUil U €CIiM ero COXpaHeHue He
HapyllaeT npaBa W OXpaHsieMble 3aKOHOM WHTEpechbl ApYrnx nuu, He co3gaeT yrposy
XM3HWU 1 300POBbLI0 rpaxiaH.

Mpn  paspeleHnn [aHHOW  KaTeropum  Cnopos, nNoMmmo  TpeboBaHWN,
YCTaAHOBMEHHbIX .3 cT.222 K P®, HeobxoanMmo yyuTbiBaTb YCNOBUS [O0roBopa
apeHabl. B cnyvae, ecnv yyacTtok npegocTaBrieH B apeny ANs BO3BeAEeHUS] BPEMEHHbIX
CTPOEHM NUBO NErkoBO3BOAMMbIX KOHCTPYKUWA, OCHOBaHUS ANS NpU3HaHus npasa
COBCTBEHHOCTU Ha (pakTMyeckn BO3BEAEHHOE CTPOEHWe KanuTanbHOro Tuna
oTcyTcTBYylOT. [lpn 3aknioyeHuM p[Jorosopa apeHabl COOCTBEHHWK [OSMKEH BMOSHE
onpeaerieHHO BbIpa3nTb CBOK BOSIKO Ha NpefoCTaBreHne 3eMernbHOro y4acTtka B apeHay
A515 BO3BEEeHUS CTPOEHUI KOHKPETHOro Tuna.

B kayecTBe npumepa npaBUibHOro onpefeneHns cygoMm HpUanNYecKn 3HaAYUMbIX
Ansi nogoBHOM KaTeropum CnopoB 06CTOATENLCTB MOXHO MPUBECTU crieaytoLlee geno.

T. obpaTunca C UCKOM K agMUMHUCTpaUUW MYyHUUMNANbHOrO 0Opa3oBaHUsA O
npu3HaHUM npaBa COBCTBEHHOCTU HA CaMOBOJSIbHYIO MOCTPOVKY - He3aBepLUEHHbIN
CTPOUTENBLCTBOM XUITON AOM rOTOBHOCTbLIO 60%.

CyaooMm  yCTaHOBMEHO, YTO  MOCTaAHOBMIEHMEM  [MaBbl  agMUHUCTpaUUn
MyHULMNanbHOro obpasoBanusa ot 21 wmona 1999 r. T. 6bin NpegocTaBneH B apeHay
3eMeribHbIM Y4acTOK Mo MPOEKTUPOBAHME U CTPOUTENBLCTBO MHAMBUOYASTbHOIO XUMOro
AoMa ”N  XO3AWUCTBEHHbIX cCTpoeHun. 13 aerycta 1999r. mexagy wucCTUOM ©
aAMUHUCTPaUMENn  MyHUUMNANbHOrO obpas3oBaHWSA  3akMioYeH JOroBop  apeHabl
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3eMeNibHOro  yyactka Ans  uenerm  CTpouMTEeNnbCTBa  XWUIIOrO0  AOMa,  KOTOPbIN
3aperncTpmpoBaH B KOMUTETE MO 3eMESbHbIM pecypcam u 3emneyctponcTsy ropoga. 30
nionsa 1999 r. ynpaBneHneMm rnaBHOro apxuTekTopa agMMHUCTpaLnK ropoga corfnacosaH
NPOEeKT >xunoro goma. [locTaHOBNEHMEM rnaBbl agMUHUCTPALUM  MYHULMNANBHOMO
obpasoBaHus ot 20 gekabpsa 2007 r. npoaneH CpPOK AENCTBUS NMOCTaHOBNEHUs oT 21
miona 1999 r., yTBepXOeH NPOEKT rpaHuy, 3eMesibHOro yyactka Afisi CTpouTenbCTBa
WHOMBMAOYANbHOIO XWNOro AomMa ycagebHoro Tvna W XO3AWCTBEHHbLIX MOCTPOEK,
YCTaHOBJSEHbl PagoCTpouTenbHble TpeboBaHMS K €ro MCnonb3oBaHWMO. 3eMernbHbIn
y4acTOK MOCTaBfeH Ha KagacTpoBbIM Y4YEeT C paspelleHHbIM UCMONb3oBaHWEM - ASS
CTpOUTENLCTBA MHAMBUAYANbHOMO XWUMNOro AoMa ycagebHOro Tuna M Xo3SANCTBEHHbIX
nocTtpoek. B cooTBeTCTBUM C Npon3BeeHHbIM 30HUPOBAHUEM YKa3aHHbIM 3eMeSbHbIN
Yy4acTOK HaxoauTCcs B TeppuTopuanbHOM 30HE Manoa3TaXXHOM XWUITOWM 3aCTPOUKU C
3eMenbHbIMU Y4acTKaMMU.

Mo cocToaHuo Ha 12 nons 2012 r. Ha apeH4OBaHHOM 3eMENbHOM y4acTKe UCTLOM
BbICTPOEH XXWUST0M OM rOTOBHOCTbI0 60%.

Cyn npuwen Kk BblIBOOY, YTO BO3BeAeHME Ha YyKa3aHHOM 3eMeSIbHOM Yy4yacTke
MHOMBUAOYANbHOMO XWUMOro oMa COOTBETCTBYET €ro LiefieBOMY MCNosfib30BaHUIO, UCTel
nonb3oBancs 3TUM 3eMeflbHbIM Y4aCTKOM Ha 3aKOHHbIX OCHOBAHUSAX, @ MO CMbICIy
cT. 222 'K P® npaBo COBCTBEHHOCTM Ha XWMNOW LOM, BO3BEAEHHbIN rpaKgaHMHOM 6e3
HeobXo4MMOro paspeLleHns Ha 3eMeSlbHOM y4YacTKe, KOTopbIM NpeaocTaBfieH B apeHay
ANsa CTPOUTENbCTBA XUMbs, MOXET OblTb MPU3HAHO, ECINU XUIT0e CTPoeHne co3gaHo 6es
CYLLECTBEHHbIX HAPYLLUEHNA FPagoCTPOUTENBbHbBIX N CTPOUTENBbHBIX HOPM U NPaBwuI, a ero
COXpaHeHWe He HapywlaeT npaBa M OXpaHsieMble 3aKOHOM WMHTepechbl ApYrux nuu, He
cO3[aeT yrpo3y XX1U3HW N 300POBbIO rpaXkaaH.

YCTaHOBMB, YTO UCTLOM MPW BO3BELEHUN CAMOBOJSIbHOM MOCTPOMKMN HE O0MyWweHOo
CYLLECTBEHHbIX HapPYLUEHUA rpagoCTPOUTENBbHBIX N CTPOUTENBbHBIX HOPM U MpaBusl, OHa
He co3faeT yrposy XXU3HW U 300POBbIO rpaxaaH, cya Npu U3NOXeHHbIX 06CToATENbCTBAX
npuaHan 3a T. npaBo COBCTBEHHOCTM Ha He3aBEPLLUEHHbIA CTPOUTENbCTBOM OOBLEKT -
NHOMBMAOYaNbHbBIN XXUNOW AOM C MaHcapaon rotToBHOCTLIO 60%.

Mpn CamMOBONbHOM M3MEHEHMW MEepPBOHAYanbHOrO OObEKTa HeOBMKMMOCTU
nocpeacTBOM MPUCTPOMKM K HEMY OOMOSHUTENbHbBIX NOMeLeHUn nNpaBo cOBCTBEHHMKA
MOXeT OblTb 3alUWEeHO nyTeM TMpPU3HAHUS 3TOrO0 NpaBa B LENOM Ha O06BLEekT
COBCTBEHHOCTM B PEKOHCTPYMPOBAHHOM BMAE, @ HE HA NPUCTPOKKY K NepBOHa4YanbHOMY
00bEeKTY HeABMXXUMOCTM.

PaccmaTtpuBas cnopsbl, BbiTeKaloLMe N3 CaMOBOSbHON PEKOHCTPYKLMN NOMELLLEHUN
N CTPOEHUN, crieqyeT UMeTb B BUAY, YTO MOHATUE PEKOHCTPYKUmMK aaHo B . 14 ct. 1 'pK
P®. CornacHo ykasaHHOM HOpME o4 PEKOHCTPYKUMEN MOHUMAeTCss W3MeHeHue
napameTpoB ObbekTa KanuTarbHOro CTPOUTENbCTBA, ero 4Yacten (BbICOThbl, KONMYecTBa
aTaxen, nnowaan, obvema), B TOM 4MCne HaaCTpoWnKka, NepecTpouka, paclumpeHue
obbekTa KanuTanbHOro CTPOUTENbLCTBA, a TakkKe 3ameHa U (MnKn) BOCCTAHOBMEHMUE
HECYLWMNX CTPOMUTENbHbIX KOHCTPYKUMA OObeKkTa KanuTanbHOro CTPOUTENbCTBa, 3a
NCKMIOYEHNEM 3aMeHbl OTAESNbHbIX ASIEMEHTOB TakKUX KOHCTPYKUMA Ha aHaNornyHble unm
WHbIE yny4llatroLlme nokasaTenu Takux KOHCTPYKUUW NEMEHTbI U (M) BOCCTAHOBMEHUS
YKa3aHHbIX 311EMEHTOB.

PeKkoHCTpyKUMsT OOBEKTOB KanuTanbHOro CTPOUTENbCTBA OCYLIECTBNAETCS B
nopsgke, ycraHosrieHHoM [pK P®, Toroa kak BO3MOXHOCTb MepennaHupoOBKA WU
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nepeycTponcTBa XUNoro nomeweHns npegycmotpeHa KK PO,

MonoxeHuna ct. 222 'K P® pacnpocTpaHATCsa Ha CaMOBOJSIbHYKO PEKOHCTPYKLNIO
HEOBMXMMOrO WMyLLLEeCTBA, B pe3ynbTaTe KOTOPOM BO3HMK HOBbIM 00bekT (n. 28
noctaHoBneHus MNneHyma BepxoBHoro Cyaa P® u lNneHyma Bbicwero ApbutpaxHoro
Cypna P® ot 29 anpensa 2010r. N 10/22 "O HekoTOpbIX BOMpOCax, BO3HMKAKOLLUX B
cynebHoM npakTuke npu  paspelleHMn CropoB, CBA3a@HHbIX C  3awuTon npasa
COBCTBEHHOCTU W ApYyrMx BeLlHbIX Mpas"), OAHAKO He MPUMEHSATCA B Chny4vae
nepensiaHNPoBKN, NepeycTponcTaa (nepeobopygoBaHms) XXUNOro NOMELLEHUS.

[MepennaHnpoBKa XWIOro MNOMeLLeHUs npeacTaBnser cobon M3MEeHeHue ero
KOH(urypauum, Tpebyluiee BHECEHUA W3MEHEHUSI B TEXHMYECKMM NacnopT >XWIOro
nomerueHns (4. 2 ct. 25 XKK P®). NepennaHmMpoBKa XUIbIX NOMELLEHNIA MOXET BKNOYaTb
nepeHoc un pas3bopKky neperopofoK, MNepeHoc W YCTPOMCTBO ABEPHbIX MPOEMOB,
pasykpynHeHne  unnm  yKpPyrnHeHMe  MHOFOKOMHAaTHbIX  KBapTup, YCTPOMCTBO
AOMNOMHUTESbHBLIX KYXOHb W CaHYy3MO0B, paclUMpeHue >XWNou nnowagn 3a c4yeT
BCMOMOraTesibHbIX NOMELLEHWA, NMNKBMAALMIO TEMHbIX KYXOHb M BXOLOB B KYXHU 4epes
KBapTUPbI UK XNUIble NMOMELLEHNA, YCTPOMUCTBO Ui nepeobopynoBaHme CyLLEeCTBYHOLLMX
TambypoB (ab3. 3 n.1.7.1 lpaBun N HOPM TEXHUYECKOW IKCnyaTauum XUNULLHOMO
doHAaa, yTBEpXAeHHbIX nocrtaHoereHnem locctposs Poccum ot 27 ceHTabpss 2003 r.
N 170).

[MepeyCTpPOMNCTBO XUMOro MoMeLLeHus npeactasndeT cobon yCTaHOBKY, 3aMeHy
UM NEPEHOC WHXEHEPHbIX CeTen, CaHUTAPHO-TEXHUYECKOro, 3NEKTPUYECKOro Wnu
apyroro obopygoBaHus, Tpebylolme BHECEHUA WU3MEHEeHUN B TeXHUYECKU nacrnopt
xunoro nomewteHuss (4.1 cr. 25 XK P®). lNepeobopynoBaHne >Xurbix MOMeLLEHUN
MOXeT BKMNtoYaTb B cebs yCTaHOBKY ObITOBbLIX 3fIEKTPONAUT B3aMEH rasoBbIX MIUT UK
KYXOHHbIX O4aroB, NepeHoC HarpeBaTesSlbHbIX CaHTEXHUMYECKMX M ras3oBbiXx MpubopoB,
YCTPONCTBO BHOBb M MepeobopynoBaHME CyLLEeCTBYIOLWNX TyaneToB, BaHHbIX KOMHAaT,
NPOKNagKy HOBbIX WU  3aMeHy CYLLEeCTBYIOLWNX NOABOASAWMX U OTBOAALLMX
TpybonpoBOOOB, ANEKTPUYECKUX CeTEN U YCTPOUCTB ANS YCTAHOBKU OYyLEBbIX KabuH,
[PKaKy3n, CTUpanbHbIX MaLWH MOBLILWEHHOW MOLLHOCTU U OPYTMX CaHTEXHUYECKUX U
ObITOBbLIX NPUOOPOB HOBOro nokoneHnsa (abs. 2 n. 1.7.1 lNpasun U HOPM TEXHUYECKOM
aKcnyaTaumm XunuwHoro ooHaa).

Kak nokasbiBaeT aHanua cygebHOW MpakTUKW, HeKoTopble Ccydbl He MpPOBOASAT
pasnuune Mexay MOHATUSAMU PEKOHCTPYKUMM U nepensiaHpoBKM (MepeycTpomncTBa)
XWIOro NOMELLEHNS M paspeLlaroT UCKU FpaXkaaH, Harnpumep O COXPaHEHWUWU XKWUIoro
NOMELLEHNSA - KBapTUPbl C CaAMOBOJSIbHOW MPUCTPOMKOM B BUAe BankoHa wunv nogpxuu, B
nopsigke ct. 29 XK PO.

Kpome TOro, umetotcs crnyydam owmboYHOro paspeLlleHuns cnopoB 06 y3akoHMBaHUM
HOBbIX MOMELLEHNN, CO3[4aHHbLIX B NPOLIECCE PEKOHCTPYKUUKU: MPUCTPOEK, HAACTPOEK K
Xunblm  gomam. [llpu 3ToM cygamMum npusHaBanocb MNpaBo COOBCTBEHHOCTU Ha
CaMOBOJSIbHbIE MPUCTPOMKU K KUIIOMY OOMY KaK Ha OTAENbHbIA OOBLEKT KanuTarbHOro
cTpouTenbCTBa.

Tak, peweHuMem panoHHOro cyga 6bINo npu3HaHO npaBo COBCTBEHHOCTUM 3a
uctuamm no 1/2 pgonn Ha CaMOBOJSIbHbIE MOCTPOWMKWU: XWUIYK NPUCTPOUKY nuT. al,
NPUCTPOMKY NNT. a2 K XXNNOMY A0OMY.

AdpyrMm pelleHnemM panoHHOro cyda 3a UCTuamMn npu3HaHo nNpaBo COBGCTBEHHOCTU
Ha KBapTuUpy B nopsiake npmeatusauuu no 1/3 gonu 3a KaxgbliM, COXpaHeHO rnomeLleHne
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NPUCTPOMNKN B MNepensiaHNpPOBaAHHOM COCTOSIHUM M NPU3HaHO npaBo COBCTBEHHOCTU 3a
3TUMM Xe NnLamMM Ha CaMOBOJIbHYHO NOCTPOKMKY B BUAE MPUCTPONKMN.

OpgHako npucTtpomka K Xunomy gomy nmbo KBapTuUpe He sBnsieTcs
CaMOCTOATENIbHLIM  OOBbEKTOM HEeABMXMMOro umyllectsa. B cnyvyae Bo3BedeHus
NPUCTPOMKN K YXe CYLLECTBYHOLLEMY XWUITOMY LOMY, 3aperMcTpMpoBaHHOMY Ha npase
COBCTBEHHOCTM 3a rpaKgdaHWHOM, crnefyeT y4uuTbiBaTb, YTO MepBOHAYasnbHbIM OOBLEKT
npaea cOOCTBEHHOCTU NPU 3TOM U3MEHSIETCH, a CaMOBOJIbHAs NPUCTPOMKA HE ABMSIETCA
camocTodATenbHbIM 06BEKTOM NpaBa COOCTBEHHOCTH.

Mpn BO3BEAEHMM KUIMOW MPUCTPOMKU yBenuumBaeTca obuwiasa nnowagb BCero
XUnoro goma, crnegoBaTenbHO, M3MeEHSAEeTCss OObekT npaBa COOCTBEHHOCTU, KOTOpPbIN
OTNMYyaeTCcsa OT MepBOHaYanbHOro pasMepamu, MAaHMPOBKOW U nnowaabo. HoBbiM
0O0bekToM COOCTBEHHOCTU $BNSIETCA Xunonw gom nubo KBapTupa, BK4awwme
CaMOBOJIbHO BO3BEAEHHbIE HYaCTu.

Takum o0pas3omM, nNpu W3MEHEHUM MepBOHaYanbHOro obbekta B CBA3N C
CaMOBOJSIbHOW NPUCTPONKON K HEMY AOMNOSHUTENbHbLIX NOMELLEHNI NPpaBO COOCTBEHHMKA
MOXeT OblTb 3aluWeHo nyTeM TMpU3HaHUA JTOro npaBa B UENOM Ha 06bekT
COBCTBEHHOCTM B PEKOHCTPYMPOBAHHOM BUAE C yKa3aHMEM U3MEHUBLUENCHa nnowaau, a
He Ha NPUCTPONKY K KBapTupe nnbo gomy.

B Tom cnydyae, ecnu 3asaBneHbl MCKOBble TpeboBaHMS O Npu3HaHMKM npasa
COBCTBEHHOCTM Ha TakMe CaMOBOJSIbHblE MPUCTPOMKN, SBMASAIOLLMECHA YaCTbiO CTPOEHUS,
Haxogsiweroca B obuwen goneBon COBCTBEHHOCTU, K yyacTuo B Aerne Heobxoaumo
npuBnekaTtb BCEX COCOOCTBEHHMKOB [OOMOBMAAEHMsl, a B 4MCNO OOCTOATENLCTB,
nognexawmx YCTaHOBMEHUIO W paspelleHMio B TakoM Jerne, [LOO/MKHO BXOAWUTb
nepepacnpeneneHne gonen cocobCTBEHHUKOB MOCre nNpu3HaHus npaBa COOGCTBEHHOCTU
Ha BO3BEOEHHYI NPUCTPONKY.

PaccmoTpeHne BONPOCOB O nepepacnpegeneHnn Oonen B npasBe Ha obuiee
MMYLLLIECTBO MO nNpasusiam, npegycmoTpeHHbiM . 3 cT. 245 K P®, obycnoBneHo B TOM
yucne HeobxooMMOCTbIO obecnevyeHnsa UCMONMHUMOCTU cyaebHoro pelleHusi, NOCKOSbKY
npu  rocygapCTBEHHOM  perucTpaumMm npaB Ha  PEKOHCTPYUPOBAHHbLIMN  OOBLEKT
HeBMXMMOro MMyLLecTBa OTKpbiBaeTCcs HOBbIM nogpasaen EMPI1, npn atom nogpasgen
ElMPI1, cBa3aHHbIN C paHee CywlecTBOBaBLUMM OOBLEKTOM HELBUMXUMOCTU, 3aKpblBaeTCH
(n. 36 lNpasun BeaeHuss EQnHOro rocygapCTBEHHOro peecTpa npaB Ha HeaBMXKMMOe
UMYLLLECTBO U CAESIOK C HUM, YTBEPXAEHHbIX rnoctaHosrieHnem Npasutensctea PP ot 18
despana 1998 r. N 219).

B kauectBe npumepa npaBUIIbHOrO paspeLlleHnst crnopa paccMmaTpmBaeMomn
KaTeropum MOXHO MpMBECTU Aeno no Ucky b. K agMMHUCTpaUMM MYHULUNANbHOro
obpasoBaHus, A., H., P. 0 coxpaHeHnn Xnnoro gomMa B PEKOHCTPYMPOBAHHOM COCTOAHUN,
npu3HaHMM npaBa COBCTBEHHOCTM Ha CaMOBOJSIbHYIO MOCTPOWMKY, MNPU3HaAHMKM Mpasa
cobCTBEHHOCTM Ha OOM0 B NpaBe obLuen JoneBon COGCTBEHHOCTU Ha XMUMOW AOM.

O6pawaschk B cyq ¢ uckom, b. ykasbiBan, 4to siBngeTcss cob¢cTBEHHMKOM 7/18 gonn
B nNpaBe COOBCTBEHHOCTW Ha OOMOBMAZEHWEe, PacrnofioXXeHHOEe Ha 3eMeflbHOM Yy4yacTke,
HaxoasweMcs 'y COCOBCTBEHHWKOB B AOSITOCPOYHOM apeHae. B uensax nosblleHUs
GnaroycTponcTBa MM CaMOBOSIbHO BO3BeAEHA NPUCTPOMKaA K AOMY, YTO MPUBENO K
yBenuyeHuto obuwen nnowaam goma Ha 10,6 KB.M.

PeweHnem paoHHOro cyaa xunoun gom obuen nnowanbio 109,4 KB.M COXpaHeH B
PEKOHCTPYMPOBaHHOM cocTosHMK. 3a b. npu3HaHO npaBo COOGCTBEHHOCTU Ha
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CaMOBOJSIbHO BO3BEAEHHY npucTponky nnowagbto 10,6 kB.M n Ha 389/1000 gonu B
npase obLien co6CTBEHHOCTM Ha OOM.

PaccmaTtpuBaa pgeno B anennduuoHHOM nopsigke, cyaebHas konnerms Mo
rpaxxgaHckMm genam obnacTHOro cyaa ykasana, B YaCTHOCTU, crnefyoLlee.

Cyoom Ha OocHOoBaHWWM UccrnefoBaHHbIX JOoKa3aTeNbCTB, B TOM YMCne pe3ynbTaToB
CTPOUTESIbHO-TEXHUYECKOM 3KCnepTusbl W 3akniodeHus Dry3 "LleHTp rurneHsl wm
aNnaeMnonornn”, yCTaHoBIIEHO, YTO PEKOHCTPYKLMSA XUNOro Joma npousseaeHa NCTLOM
B COOTBETCTBUM CO CTPOUTESIbHbIMW HOpMamMun W nNpaBunamu, He HapyllaeT npaea U
OXpaHsieMble 3aKOHOM WHTEpecbl APYrux JiMu WU He co3fdaeT Yrpo3dy WX XU3HU U
300pOBbIO, pasMmeLlleHne CaMOBOSIbHOMO CTPOEHUA He MNPOTUBOPEYUT [OKYMEeHTauuu
rpagoCTPOUTENBLHONO 30HUPOBAHUA TEppUTOpPUMM ropoda, NPOU3BEeAEeHO Ha y4acTke,
npegocTaBfieHHOM B apeHay Ana akcnnyaTtauum gomoBnageHus. [lpu  ykasaHHbIX
obcTtoaTtenbCcTBax Cyd npuwen K npaBUiIbHOMY BbIBOAY O BO3MOXHOCTM COXpaHeHus
AOMa B PEKOHCTPYMPOBAHHOM COCTOSIHUM M yOoBreTBoOpeHun TpeboBaHui uctua o
npu3HaHMM 3a HuUM npaBa Ha pgonto (389/1000) B npaBe CcOBCTBEHHOCTM Ha
AOMOBNafeHne ¢ y4eToM Npon3BeeHHbIX HEOTAENMUMbIX YIyYLLEeHUHN.

BmecTe ¢ Tem cyaebHas konnerna oTMeHuna pelweHue cyga B 4acTu NpU3HaHUS
3a b. npaBa coOBCTBEHHOCTN Ha CaMOBOJSIbHO BO3BEAEHHYO NPUCTPONKY nnowaabto 10,6
KB.M, OTKasaB B 9TOW 4YaCTW B WCKe, MOCKOJSIbKY YyKasdaHHaa MpUCTpOMKa SABrseTcs
COCTaBHOMW YacCTbHO XWUMOro goma, npaeo obuien AonesBon COBCTBEHHOCTM Ha KOTOPbIN
NPUHAANEXNT HEe TOSIbKO UCTLY, HO BCEM YYaCTHUKaM O0S5IeBOM COOCTBEHHOCTU, B CBA3MN
C YeM OTCYTCTBOBasnu OCHOBaHUA ANSA NPU3HaHUA nNpaBa COOCTBEHHOCTU Ha Hee Kak Ha
CaMOCTOATENbHbIA OOBEKT HEABMXUMOCTMW.

YuuTbiBas npousowegulee B pesynbTate BO3BeLEHUA . UCTUOM MNPUCTPONKU
N3MEeHeHne [oren BCex YYaCTHWKOB [0rieBon COOCTBEHHOCTW, cyaebHasa konnerns
N3MeHuna pelleHre cyaa, onpeaenme SO0 KaXaoro u3 CocobCTBEHHUKOB.

[Mpn paccmoTpeHun CnopoB, CBA3AHHbLIX C MPU3HaAHMEM npaBa COOCTBEHHOCTU Ha
CaMOBOJIbHYHO MOCTPOMKY, NOMUMO [0Ka3aTeNbCTB MPUHAONEXHOCTU UCTLY 3eMESIbHOro
yyacTka cygy Takke crieqyeT npoBepsTb cobnogeHne ero ueneBoro HasHayeHus.

B cootBeTcTBMM cO cT. 263 K P® coOBCTBEHHMK 3€MENbHOro y4yactka MOoXeT
BO3BOAUTb HA HEM 3[aHUSA U COOPYXEHWUSA, OCYLLECTBIIATb UX NEPEeCTPOMKY UMM CHOC,
paspelatb CTPOMTENbCTBO Ha CBOEM YyyacTke ApyrMm nvuam. 3TW  npasa
OCYLLECTBIIAKTCA NpU yCNoBun cobniofeHnst rpagocTpouTenbHbIX U CTPOUTENBbHBLIX HOPM
M npaeun, a Takke TpeboBaHWAN O LENeBOM Ha3HayeHUM 3eMesfibHOro yyactka (n. 2
cT. 260 TK P®).

B cuny n. 2 ct. 260 'K P® Ha ocHOBaHMM 3aKOHa U B YCTAaHOBNEHHOM UM nopsake
onpeaensitoTcsa  3eMSiM  CefbCKOXO3SIMCTBEHHOIO W WHOrO  LIESIEBOr0  HasHayeHwus,
MCMNONb30BaHNEe KOTOPbIX AN APYrux uenen He [OonycKaeTcs WU orpaHn4MBaeTCs.
[Monb3oBaHWe 3eMesfibHbIM  Y4acTKOM, OTHECEHHbIM K TakMMm 3eMnaM, MOXeT
OCYLLECTBIATLCS B npefenax, onpegendemMbix ero LenesbiM HazHa4YeHneM.

CornacHo noan. 2 n. 1 ct.40 3K P® cobBCTBEHHUK 3eMEeNbHOro y4yactka nmeet
npaBO BO3BOAUTbL XWUIble, NMPOU3BOACTBEHHLIE, KyNbTYpPHO-ObITOBbIE WU WHbIE 34aHUS,
CTPOEHUS, COOPYXEHUS B COOTBETCTBUN C LeneBbIM Ha3Ha4YeHneM 3eMefnbHOro yyacTka
n ero paspeLLeHHbIM NCNonb3oBaHNEM c cobniogeHuem TpeboBaHUn
rpafoCTPOUTENbHbIX perrnameHToB, CTPOUTENBHbIX, 9KONOrM4YecKumx,
CaHUTaPHO-MMrIMeHNYeCcKnX, MPOTUBOMNOXAPHbLIX U UHbIX NPaBuIl, HOPMaTUBOB.
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OaHMM 13 Npu3HaKoB CaMOBOJSIbHOW MOCTPOMKM B COOTBETCTBUM C 4. 1 cT. 222 TK
P® aBnsieTcs ee BO3BeAEHNE HA 3eMENTbHOM y4acTKe, He OTBEOEHHOM Ans 3TUX Liefen B
nopsiake, yCTaHOBIEHHOM 3aKOHOM U MHbIMW MPaBOBbIMU aKTaMMu.

[deneHne 3emenb MO LEeNeBOMY Ha3HAYEHUIO Ha KaTeropuu, COrfacHo KOTOPOMY
NpaBOBOM pexXuMm 3emMenb onpegensetca  uUcxoad W3  UX  NPUHAANEXHOCTU K
onpeferieHHON KaTeropum U paspeLleHHOro WUCMNoNb3oBaHMS B COOTBETCTBUM C
30HMpOBaHNEM TeppuTopuin M TpeboBaHMsIMU 3aKOHOOATENbCTBA, ABMAAETCA OLHMM U3
OCHOBHbIX MPMHLKUNOB 3eMESIbHOro 3akoHogatensctea (noan. 8 n. 1 cr. 1 3K PO).

MyHktom 1 c1. 7 3K P® 3emnu B Poccurckon depepaummn nogpasgeneHbl no
LeneBOMY Has3Ha4yeHWo Ha cnefywouwme kateropum: 1) 3eMnn CenbCKOXO3ANCTBEHHOTO
Ha3Ha4vyeHus1; 2) 3eMNN HaCeNeHHbIX MYHKTOB; 3) 3eMNN NMPOMbILLIIEHHOCTN, SHEPreTUKM,
TpaHcnopTa, CBSA3W, paguoBellaHusi, TenesBuaeHus, UWHOPMaTUKKA, 3eMnu  Ons
obecneyeHnss KOCMUYECKON OeATENbHOCTM, 3eMnu 06OopOoHbI, 6Ge30MacHOCTU M 3eMnu
MHOFO creuuanbHOro HasHaveHusi; 4) 3eMnun ocobo OXpaHAeMblX TeppuUTopun W
0b6bekToB; 5) 3emnun necHoro goHaa; 6) 3eMnu BOAHOro ooHAa; 7) 3eMnu 3anaca.

3emnun, ykasaHHble B . 1 ykasaHHOW CTaTbM, MUCMNOSb3YOTCA B COOTBETCTBUM C
YCTAHOBMNEHHbIM AN HWUX UeneBbiM HasHavyeHveMm. [lpaBoBon pexum 3emernb
onpefensaeTca MUCXOAA U3 WX MNPUHAONEXHOCTM K TOW WNM WHOW KaTeropum W
paspeLleHHOro UCMNosib30BaHNA B COOTBETCTBUM C 30HUPOBAHWEM TeppuTopui, obine
NPUHUMNBI 1 NOPSOOK MPOBEAEHMS KOTOPOro ycTaHaenuBaloTca denepanbHbiMu
3aKkoHamu 1 TpeboBaHnAMM cneunanbHbiX deaepanbHbliX 3aKOHOB (M. 2 CT. 7 Ha3BaHHOro
Kogekca).

30HMpOBaHMe TeppuTopuK Ns cTpomuTenbcTBa pernamenTupyetca pK PO, B n. 7
CT. 1 KOTOPOro COAEPXKUTCS MOHATUE TepPPUTOPUAnbHbIX 30H, TO €CTb 30H, AN KOTOPbIX B
npaBunax 3emrenonb30BaHMS W 3aCTPOWKM OnpefenieHbl rpaHuubl U YCTaHOBMEHBbI
rpagocTpouTenbHblE perfnameHTbl.

Mo rpagoCTpOUTESIbHBIM — pPernaMeHToM MOHUMAaKTCHA yCTaHaBNUBaeMble B
npegenax rpaHuy, COOTBETCTBYIOLWEN TeppuTopuanbHOW 30HbI BUObl pa3peLleHHOro
MCNOSIb30BaHNA 3eMerfbHbIX Y4acTKOB, PaBHO KaK BCero, YTO HaxoAUTCA Hag W nopg
NOBEPXHOCTLIO 3eMerlbHbIX YYaCcTKOB W MCMNOMb3yeTcs B Mpouecce WUX 3acCTPOMKU WU
nocnegywouwien akcnsyataumm OOBEKTOB KanuTanbHOrO CTPOUTENbCTBA, NpedesbHble
(MUHMMarnbHbIE U (MNK) MakCUMarnbHblE) pa3Mepbl 3eMESbHbIX Y4acTKOB U NpeaenbHble
napameTpbl paspeLleHHOro CTPOUTENbCTBA, PEKOHCTPYKUUM OOBLEKTOB KanmTanbHOro
CTPOUTENBCTBA, a Takke OrpaHNYeHns NCNoSib30BaHNA 3eMeSbHbIX Y4acTKOB N OO BbEKTOB
KanutanbHoro ctpoutensctea (n. 9 cr. 1 'pK PO).

KoHKpeTHble BMAObLI U COCTaB TeppuTopuarbHbiX 30H ykasaHbl B cT. 35 pK PO, a
BUObl Pa3peLUEeHHOro MCNosfib30BaHNA 3eMeNbHbIX Yy4acTKOB U OOBHLEKTOB KanuTarbHOro
cTpouTenbCTBa - B CT. 37 ykasaHHoro Kogekca.

B cooTBeTcTBMK C nonoxeHnamn 4.4. 2, 3 c1. 37 'pK P® npuMeHUTENBbHO K KaXKaou
TeppuTopuanbHON 30He YCTaHaBNUBAKTCA BuUAbl pPa3peLleHHOro  MCMNosib30BaHUA
3eMerlbHbIX Y4acTKOB M 06BHEKTOB KanuTanbHOro CTPOUTENbCTBA.

M3meHeHne ogHOro Bvaa paspeLleHHOro UCMnosfib3oBaHUsS 3eMeNbHbIX Y4acTKOB U
OOBLEKTOB KanuTanbHOro CTPOUTENbLCTBA Ha [JAPYyron BWA Takoro MCMNOMb30BaHUS
OCYLLECTBMISIETCA B COOTBETCTBMM C rPagoOCTPOUTESIbHLIM perfiaMmeHToM Mnpu yCcnoBum
cobnoaeHus TpeboBaHUM TEXHUYECKNX perinaMmeHToB.

Taknm obpasom, nocTponka ByaeT cumTaTbCs CO34aHHOM Ha 3eMeNbHOM yyacTke,
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He OTBEAEHHOM ANns 3TUX Lenewn, ecrnn oHa BO3BeAeHa C HapyLLleHWeM npasun Lenesoro
ncnonb3oBaHna 3emnum (ct. 7 3K P®) nnbo Bonpekn npasunam rpagoCTpoUTENbHOMO
30HMpoBaHunsa (cT.cT. 35-40 N'pK PO, ct.85 3K PO, npasuna 3emnenonb3oBaHUa U
3aCTPOMKM KOHKPETHOro HacesieHHOro rMyHKTa, onpegenswowme BuUA4 paspeLleHHOro
MCMNoNb30BaHNA 3eMenbHOro yyYacTka B npefenax rpaHviy, TepputopuanbHOW 30HbI, rae
HaxoaQUTCHA CaMOBOJIbHasi MOCTPOKKA).

[MpaBunamum 3eMsienosb30BaHns n 3aCTpOViK/ yCTaHaBnuBaeTcH
rpagoCTPOUTENbHLIN pernaMmeHT AN Kax4ou TepputopuanbHOM 30HbI MHANBUAYASTbHO, C
y4eToM OCOBEHHOCTEN €€ pacnofiokKeHUd W pasBuTUs, a Takke BO3MOXHOCTU
TeppuTopuanbHOro CcodeTaHus pasfiMyHbIX BUOOB UCMNONb30BAHUA 3EMESIbHbIX Y4aCTKOB
(>kvnoro, obLecTBEHHO-4eN0BOro, NPOM3BOLACTBEHHOIO, PEKPEeaUMOHHOIO N NHbIX BUOOB
NCNOJSIb30BaHNA 3eMESbHbIX Y4aCTKOB).

CBeneHus 0 kaTeropum 3emMesib, K KOTOPOM OTHECEH 3eMeSbHbIN Y4acToK, U ero
paspeLleHHOM MUCMOSb30BaHUN, B YMCHEe OPYrMx cBedeHun ob obbekTe HeaABMXKMMOCTU
BHOCATCH B rocy4apCTBEHHbIA KagacTp HeaBwkumocTtu (n.n. 13, 14 4. 2 ct. 7 3akoHa PP
oT 24 nonsg 2007 r. N 221-®3 "O rocygapcTBEHHOM KagacTpe HeaBMXUMOCTH").

[MocKosibKy CaMOBOJSIbHOE U3MEHEHME pa3peLleHHOro NUCMonb30BaHNSA 3eMefbHOro
yyacTKka He JonyckaeTcs, TO B TeX cny4asix, Korga ncnonb3oBaHue 3eMesibHOro y4yacTka,
3aHATOr0 CaMOBOJSIbHOM MOCTPOMKOW, He OyaeT COOTBETCTBOBATb paspeLleHHOMY
MCMNONb30BaHUIO, @ KOMMETEHTHLIM OPraHOM OTKa3aHO B ero nameHeHuun, TpebosaHue o
Npu3HaHMM npaBa COOBCTBEHHOCTM Ha CaMOBOJSIbHYK [MMOCTPOMKY, BO3BEAEHHYI C
HapyLleHneM LeneBOoro Ha3HayYeHWs 3eMesibHOro yvacTka, CyAOM He MOXeT ObiTb
yOoBreTBOpeHo. WMHoe pelweHne npotmBopeunno Obl nonoxeHuam ct.8 3K PO,
onpeaensitolen nopsaok OTHECEHUS 3eMefNb K KaTeropusiMm U nepesoga UX U3 OOHOM
KaTteropuu B Apyryto.

CnepgyeT Takke y4nTbiBaTb, YTO BONPOCHI U3MEHEHMSI OOHOMO BMAA pa3peLleHHOoro
NCMONb30BaHUA 3eMeribHbIX Y4aCTKOB Ha ApYyrov BUL Takoro MCMNosib30BaHWA, Bblauu
paspelleHnsi Ha YCNOBHO paspelleHHbld BuA WCMONb30BaHUS 3eMenbHOro y4acTka,
OTKITOHEHUe OT npefenbHbIX NapamMeTpoB paspeLleHHOro CTpouTenbCTBa paspeLlarTcs
B nopsiake, yctaHosrieHHoM cT.cT. 37, 39, 40 'pK PO, n pelweHna cooTBETCTBYHOLLNX
opraHoB-MoryT ObITb nNpeaMeTOM MPOBEPKM cyda Kak B nopsigke, YCTaHOBIEHHOM
nonoxenuamn rnaesl 25 MK PO, Tak n (B cnyyae 3asBneHust Takux TpeboBaHun) B
nopsake MCKOBOro Npou3BoAcTBa. PaccMOTpeHue ykasaHHbIX BOMPOCOB CyAOM B xonde
npou3BoACTBa MO Aeny, CBA3aHHOMY C feranuMsauuent CamoBOSIbHOrO CTPOeHus, 6es
yCTaHOBMEHUSA (pakToB, cBMAETENbCTBYOWMX 06 obpalleHnn 3aMHTepecoBaHHOMO nvua
3a COOTBETCTBYHOLLMM pa3pelleHnemMm B agMUHUCTPATUBHOM Nopsiake, He4onyCcTUMO.

6. n A. obpatunuce B cyg ¢ uckamm k I., P., Jl., K., obwecTtBy ¢ orpaHN4eHHON
OTBETCTBEHHOCTbIO O TMPU3HAHUM MHOFOKBAPTUPHOINO TPEXITAXKHOINO XWUMOro aoma
CaMOBOJSIbHOM MOCTPOMKOW W €ro CHoce, yKasblBasi, YTO SBMAKTCA COBCTBEHHMKaMU
3eMeJibHbIX Y4aCTKOB U PaCMONOXEHHbIX Ha HUX Xunblx noMmelweHnn. Oteetumkam I, P.
Ha npaBe [O0neBON COOCTBEHHOCTU MNPUHAANEXUT CMEXHbIA 3EeMESIbHbIM  Y4acToK,
LUeneBblM Ha3Ha4YeHMEM KOTOPOro HABMSETCS 3KChnyaTauus >KUMMoro goma, a Bug
pas3peLleHHOro NCronb3oBaHUsA - NoL MHOMBUAYaNbHYK Xunyto 3acTtporky. B 2010 roagy
OTBETYMKM CHECNN BETXMN OOM, PacMnOfOXEHHbIN HA YKa3aHHOM CMOPHOM Yy4yacTke, U Ha
ero Mecte 6e3 COOTBETCTBYILLErNO paspeleHnusi, C HapyleHneM TeXHUYECKOro
perriameHTa, rpagoCcTpOUTENbHbIX, CTPOUTENbHBLIX WU WHbLIX YCTAHOBIIEHHbLIX 3aKOHOM
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HOPM W NpaBwuSl, B HENOCPEACTBEHHOM ONM30CTU K XWMbIM AOMaM WUCTUOB (4-5 M)
BO3BENIM MHOIOKBAPTUPHbLINA TPEX3TaXHbIN Xunown gomMm obwen nnowagbto 1282,7 kB.M, B
pesynbTaTe 4Yero B AOMax UCTLOB HapylleHa MHCONSAUWUS, a HecoOTBETCTBME OOBbEekTa
TpeboBaHMsAM 6e30nacHOCTU, B TOM 4YUCME MOXAPHOW, CO34aeT pearibHyl yrposy ux
XWU3HM N 300POBbLIO.

., P. oGpatmnucb co BCTPEYHbIM MCKOM K agmMuHUCTpauum ropoga, b., A., B
KOTOPOM MPOCUSIN MNPU3HATb XWUMOM OOM MHOFOKBApPTUPHbLIM XWUMbIM OOMOM, a Takke
npu3Hatb 3a HUMW nMpaBO COOCTBEHHOCTM HAa [OaHHbIA OOBLEKT HEeOABMKMMOCTM.
YkasbiBanu, 4To ABNAKTCA npaBoobnagaTtensamm 3eMenbHOro y4actka, pacnosioXXeHHOro
B 30HE MHOrO3Ta)XXHOW XXUFOW 3aCTPOMKW, CriegoBaTesibHO, NMpu BO3BELEHUM CMOPHOro
obbekTta He ObinM HapylweHbl rpagoCTpouTenbHble HOPMbl M nNpasuna. Kpome Toro,
OTCYTCTBME paspeLlleHnss Ha CTPOUTENBbCTBO HE ABNSETCA NPEnSaTCTBUEM K Y3aKOHEHWUHO
NOCTPOMKMN, TaK KaK ee COXpaHeHNE He CO34aeT Yrpo3bl XXM3HN U 340POBbIO rpaxaaH.

[Mpokypop panoHa obpaTtuncs B cyg C UCKOM B MHTepecax HeonpeaeneHHoro Kpyra
nuy, K ., P., npocun npuaHaTb HE3aKOHHbLIMU OENCTBUS OTBETYMKOB MO CTPOUTENLCTBY
Xunoro goma 6e3 Hanuuna COOTBETCTBYIOLLErO paspelleHnd, BO3NOXUTb Ha HUX
006513aHHOCTb MO CHOCY CMOPHOr0 MHOMOKBAPTMPHOIO KMUOro Aoma.

OnpepeneHnemMm pamoHHOro cyda rpaxnaHckue gena no ykasaHHbIM mnckam Obinm
obbeanHeHbl B OAHO NPOM3BOACTBO.

PeweHnem panoHHOro cyga, ocTaBneHHbiM 6e3  M3MeHeHna  CyaoMm
anennaumMoHHON MHCTaHUMKU, nckoBble TpeboBaHus b., A., Npokypopa yaooBneTBOpPEHDI
yactnyHo. Ha I'., P. Bo3noxeHa 0b653aHHOCTb CHECTU CaMOBOJSIbHYIO MOCTPOWMKY B BUAE
TPEXITAXHOIO CTPOEHUSI C TEXHUYECKMM ITaxom obuwen nnowagbio 1203,4 KB.M.
BcTpeyHble uckosble TpeboBaHus [, P. ocTaBneHbl 6e3 yaoBneTBopeHus.

[Mpn aTOM Ccyq BEPHO yKasar, YTo LeneBbiM HadHa4YeHMEM 3EMENTbHOrO yyYacTka, Ha
KOTOPOM pPacnosioXXeHO CMOPHOE CTPOEHUE, ABMSETCA aKcnnyatauus UHOMBMAOYANbHOIo
XWoro AoMa M HECMOTPS Ha MPUHAONEXHOCTb 3TOr0 yydactka Ha MOMEHT BblHECEHUS
peweHns K 30HE  MHOFO3TaXHOW  >KWMMOW  3aCTPOMKW, COrnacHoO npaBuiam
3eMIenonb30BaHNA M 3acTPOMKM FOPOACKOro OKpyra, YTBEPXOEHHbIM pEeLlEHUEM
ropoAckon AOyMmbl, Npu CTpouTenbCcTBe OblNM HapyleHbl TpeboBaHUA TEeXHUYECKUX
pernameHToB, Torga Kak B cooTBeTcTBUM € 4. 3 cT. 37 pK PP nameHeHne ogHoro Buga
pa3peLleHHOro UCMNosib30BaHMUS 3eMEfbHbIX Y4aCcTKOB M OOBLEKTOB KanuTarbHOro
CTpOUTENLCTBA Ha APYro BUA TAKOro MCMOSb30BaHUS OCYLLECTBNSAETCA HE TONbKO B
COOTBETCTBMM C rPafoOCTPOUTENbHBLIM PErfaMeHToM, HO M MNpU YCroBUM COONIOAEHUS
TpeboBaHUN TeXHNYECKNX pernameHToB. Kpome Toro, o6bekT Bo3BeaeH 6e3 nonyyvyeHus
HEeoOOXOOMMbIX pa3pelleHnit, C CYLLECTBEHHbIM HapyLUEeHWEM T[pPagoCTPOUTENbHbBIX W
CTPOUTESNBbHbLIX HOPM W NpaBusl, B OTCYTCTBUE MHXEHEPHO-reonorMyecknx U3biCKaHUM Ha
BO3BeJEHME MHOrOKBApTUPHOIO XWUMOro Aoma, MPOEKTHOW OOKYMEeHTauuu, npolwealen
rocyaapCTBEHHYIO 3KCnepTn3y, 6e3 paspaboTKn TEXHUYECKUX YCITOBUIA HA NOOKMAOYEHNE
MHOFOKBapTUPHOrO XWUMOro goma K CeTsaM BOAOCHAOXeHUs, BOAOOTBEOAEHUS W K
ANEKTPUYECKNM CeTsM, a Takke C HeCcOOTBETCTBMEM MWHMMASIbHO AOMYCTUMBbIX
PacCTOSAHUIA MeXay CTPOEHUSIMU, YTO MOBMUANO Ha YpPOBEHb MHCOMSUUM B COCEOHMUX
Aaomax, npuHagnexaiuux rpaxgaHam, U co3gaeT pearibHYyl Yrpo3y XU3HU U 300POBLIO B
crnyyae BO3HMKHOBEHUSA NoXapa 1 paspyLleHns CNOPHOro 3gaHus.

B gopyrom cnyyae onpegeneHuem cynebHon konnermm obnactHoro cyga 6bino
OTKa3aHO B YOOBMNETBOPEHMM UCKA O nNpuU3HaHUM npaBa COOCTBEHHOCTU Ha
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He3aBepPLUEHHbIN CTPOUTENbCTBOM OOBLEKT - HeXunoe sgaHue, MOCKOSbKY 3eMerlbHbIN
y4yacToK, Ha KOTOPOM MpOu3BEAEHO CTPOUTESbCTBO, NpeaHasHayYeH ans CTpoUTeNbLCTBa
M aKkcnnyatauumM MHANBUAYarbHOro XWUSoro AomMa, B TO BPEMSA Kak UCTLOM Npou3seneHo
CTPOMTENBCTBO HEXWUMNOIOo TPEXITAXHOIO 34aHUsA - CMOPTMBHO-OOCYroBOro KOMMSeKca.
PaspelueHre Ha CTpOUTENbCTBO YKa3aHHOro obbekTa HegBUXKMMOCTU UCTLIOM NOJTy4EeHO
He B6biS10.

[Mpn aTOM Konnernen o6OCHOBAHHO yKa3aHO, YTO M3MEHEHME pa3peLLleHHOro Buaa
MCNOJSIb30BaHNA 3eMEeNbHOro yyacTka B JAaHHOM Cllydae OTHOCUTCS K BEAEHWH0 MEeCTHOW
aAMUHUCTPaUNN, peLLleHne KOTOpPOr NnUo Bnpase obxanoeaTb B cyaebHOM nopsgke.

Mo peny, rae ogHMM M3 OCHOBaHWW AN yaoBreTBopeHuss TpeboBaHWM O CHoce
MHOrOKBaApTUPHOrO  AOMa  SBWOCb  HECOOTBETCTBME  paspelleHHOMY  Buay
MCNOSb30BaHNA 3eMenbHOro  yyactka, cyaebHasa konnermsa obnactHoro cyda
NpaBOMEPHO OTMEeTUna, YTo CTpoeHue, obnagatowiee npuaHakamMm MHOTOKBapTUPHOIO
XWUIOro 3gaHus, BO3BEAEHO B 30HE XUIOW 3acTporku nepsoro tuna (XK-1), gonyckatowen
B KayeCTBe YCITIOBHO pa3peLleHHOro Buia Ucnonb30BaHUs Takoe CTpouTensCcTBo. BmecTte
C TEM corfnacHO HOpMaTMBHbIM MPAaBOBbLIM aKkTaM OpraHOB MECTHOro camMoynpaBfeHus,
onpedensowmnM npasuna 3emrnenosib3oBaHnUs U 3aCTPOMKU  HaCereHHOro MyHKTa,
YCITIOBHO paspelleHHble Buabl WUCMOMb30BaHUS 3eMefNbHbIX Y4Y4acTKOB M OObEKTOB
KanuTanbHOro CTpouTenbCTBa npaBoobnagatensiMn 3eMesibHbIX Y4acTKOB MOryT ObiTb
NPUMEHEHbI TOMbKO MOCMe MOMy4YeHUsa CcneuuanbHOro corflacoBaHna MnocpeacTBoM
nyonuyHbiX cnywaHnin. OAHaKo W3MEHeHWe Buaa pas3peLlleHHOro WUCMnofb30BaHUSA
yyacTka Ond CTpouTenbCTBa MHOrO3TaXHOro [OMa B YCTAHOBMEHHOM Mopsgke Ko
BPEMEHN pacCMOTPeHUss [fena CyaoM He npou3BOAUIIOCH, 3a WHULMUPOBAHUEM
nogobHon npouenypbl OTBETYMK He obpaluarncs.

Bo3BeaeHne HOBbIX NOCTPOEK Npu Hann4mm obpemeHeHUn npaBa cCOBCTBEHHOCTU B
BMAE 3anpelleHns HOBOro CTPOUTENbCTBA SABNAETCA OCHOBaHWEM ANS NPU3HaHUSA
NOCTPOMKN CaMOBOJSIbHOM N ee CHocCa.

Mpn paspelseHun nckosBbix TpeboBaHUM npokypopa Kk K. 0 cHoce caMOBOJSIbHOM
NOCTPOMKN cyaoM Obino yctaHoBrneHo, 4to K. sBnseTcss cobCTBEHHUKOM 34aHus Kade,
pacrofmoOXXeHHOro Ha 3eMerlbHOM Yy4yacTKe, Ha KOTOpOM €l BO3BeAeHO noacobHoe
nomeweHne. [aHHoe noacobHoe noOMeLlleHne uMeeT MNpPU3HakM CaMOBOJSIbHOW
MOCTPOWNKN, MOCKOSIbKY pPacrnonoXeHO Ha 3eMeflbHOM y4acTke, He OTBEAEHHOM Ans 3TuX
uenen, 6e3 nonyvyeHuss HEOOBXOOUMbIX paspeLleHurt, C CYLEeCTBEHHbIM HapyLleHueM
rpagoCTPOUTENbHBLIX HOPM W MNpaBwusil, Tak Kak 3eMenbHbI y4aCTOK pacnonaraeTcs B
rpaHuLax WUCTOPUYECKOro LeHTpa ropoja W 0b6bedMHEHHOM OXPaHHOW  30HHbI,
npaBonpeaLlecTBEHHUKOM OTBETYMKA [aHO OXpaHHOe CBUAETENbCTBO MO OXpaHe W
MCMONb30BaHUIO MAaMATHUKOB MCTOPUU U KyNbTypbl 0bnactn, 3aperncTtpupoBaHHOE B
KayecTBe NyGNMYHOro orpaHUYeHnsl, CornacHo KOTOPOMY 3eMESTbHbIN Y4aCTOK HE MOXeT
MCNosib30BaTbCA N0 HOBOE CTPOUTENLCTBO.

B cuny cr.cT. 35, 45 ®egepanbHoro 3akoHa ot 25 moHa 2002 r. N 73-03 "O6
obbekTax KynbTypHOro Hacneamsa (NamATHUKaAX WCTOPUM U KynbTypbl) HapogoB
Poccunckon ®depepaunmn” npoekTMpoBaHWe W MNpoBeAeHUEe 3eMISeyCTPOUTESbHbIX,
3eMNSAHbIX, CTPOUTENbHbIX, MENMOPaTUBHbBIX, XO3SUCTBEHHbIX W WHbIX paboT Ha
TeppuUTopuMM nNamMATHMKA WM aHcambnga 3anpelaroTcs, 3a WUCKIYeHnem paboT no
COXpPaHEHMO [aHHOro0 MNamMsiTHAKA WUnNu aHcambnsa u (Mnuv) ux TeppuTopun, a Takke
XO3SINCTBEHHON [OeATenbHOCTWM, He Hapylwalowen UerioCTHOCTU NaMATHUKa WUnu
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aHcambnsa u He cO3[aloLLen Yrpo3bl UX MOBPEXAEHUS, Pa3pyLUEHUS UIN YHUUTOXEHWS.
MpoekTnupoBaHne u npoBedeHUe paboT MO COXPAHEHUID MaMSATHUKA U ero TeppuUTopuii
OCYLLECTBMSATCA MO  COMMacoBaHUO C  KOMMETEHTHbIMM  OpraHamu  BRacT,
BbINOMHAOWMMM OYHKUMM B 00NacTM OxpaHbl OOBLEKTOB KyNbTYpHOrO Hacrneausi, Ha
OCHOBaHWUM MUCbMEHHOTO pa3peLLeHusi.

[okasatenbctB Toro, 4to K. crnopHoe cTpoeHve BO3BeOEeHO Ha OCHOBaHWUU
paspeLLeHnii 1 CornacoBaHui C KOMNETEHTHbIMM OpraHaMu, NPeACTaBneHo He GbINno, YTo
0060CHOBaAHHO MOCMYXXUIO OAHUM W3 OCHOBaHWA AN NPUHATUSE CY4OM pelleHust 00
oTKase B UCKe.

CynebHas konnerus

MO rpakgaHCKUM genam
BepxosHoro Cyaa
Poccuickon denepaunm

YnpaBneHue cucrematmsaunm
3aKoHo4aTenbLCTBa 1 aHanuaa
cynebHon npakTukm



